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ACTION, 
1, Splitting cause of action.—An indivisible demand cannot be split 
up into several causes of action; but a demand for money 
loaned, and a demand for the price of a chattel sold and deliv- 
ered, are separate and distinct claims, on which two actions may 
be maintained.—Robbins v. Harrison,...........0..eeeeeees 160 
2, When action at law lies between partners.—If, after the dissolution 
of a partnership, the several partners sign their individual names 
toa note for a partnership debt, and one afterwards pays off 
this note, he cannot maintain an action at law against the others 
for contribution.—-DeJarrette’s Ex’r v. McQueen,............. 230 
3, Same.—An agreement between two co-partners, after dissolu- 
tion of their firm, to the effect that they would “quit even” to 
avoid the expense of a chancery suit, does not authorize one to 
maintain an action at law against the other, to recover contribu- 
tion for a partnership debt subsequently paid................ 230 
4, Action on parol agreement to insure—A party having an insura- 
ble interest in goods, and having made a verbal agreement with 
another for insurance on them against loss by fire, may, after a 
loss has occurred, maintain an action at law on the agreement. 
Mobile Marine Dock and Mutual Ins. Co. v. McMillan & Son,.. 711 


ADMIRALTY, 

1, Limitation of lien on steamboat—The act of Feb. 15, 1856, (Ses- 
sion Acts 1855-56, p.58,) enlarging the lien on steamboats to six 
months, instead of thirty days as provided by section 2706 of 
the Code, does not apply to causes of action on which the lien 
had been lost at the time of its passage.—Steamboat Thompson 
TE Qs via sdsiccscna verre eveaks ee rereen oencesen ae 
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ADMIRALTY—continvep. 

2. Constitutionality of statute giving attachment against steamboat, 
The act of January 17,1844, (Session Acts 1843-4, p. 98,) giving 
a remedy by attachment against a steamboat, in the nature of a 
proceeding in admiralty, for damages caused by a collision, is 
not violative of any provision of the constitution of this State 
or of the United States.—Steamboat Farmer v. McCraw,...... 659 

3. Waiver of objection to attachment and discontinuance-—After a 
party, who has been allowed to intervene as defendant, has filed 
the plea of not guilty to the amended declaration, it is too late 
for him to move to quash the attachment by which the suit was 
commenced, or to dismiss the proceeding on account of a dis- 
RPP ATEN ED oe or eS ick Wein ba Pinta WS wk DEM SEHD oreo wedeces 659 








ADVANCEMENT. 


1. What constitutes advancement—Where the husband’s slaves, 
being under mortgage, are redeemed by his father-in-law, at his 
request, upon the understanding and agreement that they 
should be conveyed by deed to the wife, and are afterwards so 
conveyed to her; the redemption money being either furnished 
by the husband, or by his father-in-law on his credit and prom- 
ise to repay,—this is not an advancement to the wife by her 
father.—Duckworth’s Ex’rs v. Butler and Wife,........ er 164 
Distinction between gift and loan—When a father sends a slave 
home with his newly married daughter and her husband, the 
law presumes that a gift was intended, unless a different inten- 
tion is expressed at the time; or, if a loan is declared, while 
the father has a positive intention never to exercise the rights 
of an owner in reference to the slave, the transaction cannot be 
distinguished from a gift; but, if a loan is declared, it cannot be 
converted into a gift, by the mere fact that the father had not 
then determined whether or not he would permit the slave to 

remain forever with the bailee.—Cole v. Varner,.............. 24 


i 


ADVERSE POSSESSION. 

1. What constitutes—The donor’s subsequent possession and con- 
trol of slaves, “as his own property,” does not necessarily con- 
stitute an adverse possession against the donee, who was his 


niece, and who lived with him as his housekeeper.—Traun v. 
tit rth habe ba Vika ee eS Aw aes Wadee eel 136 


AGENCY. 

Ll. Admissibility of agent's declarations as evidence against principal. 
To make the declarations of an agent admissible evidence 
against his principal, they must be explanatory of some con- 
temporaneous act within the scope of his authority—-Winter & 


re eva tidied kereniehates 33 
2. Implied notice to principal—Actual notice to an agent is implied 
notice to his principal.—Smyth v. Oliver,........ reer 39 
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AGENCY —CcONTINUED. 


3, Agent's authority to sell land—A verbal authority is sufficient to 


authorize an agent to sell land; and if he executes a bond for 

title in the name of his principal, the writing will take the case 

out of the statute of frauds, and justify a specific performance 

against the principal.—Ledbetter v. Walker,................. 175 
4, Revocation of agency by death—An agent’s authority, under. a 

written power of attorney, to make a contract for the sale of 

his principal’s distributive interest in an unsettled estate, is 

revoked by the death of the principal before the — of 

the contract—Scruggs v. Driver’s Ex’rs,.........0.....000e: 274 

5. Liability of municipal corporation for negligence of officer—A 

municipal corporation, having authority under its charter to 

pass ordinanees forbidding slaves to be abroad at night, or to 

assemble together without lawful permission, is not liable, at 

the suit of the owner, for the loss of a slave who was negli- 

gently killed by an officer of the city guard, in attempting to 

arrest him for a breach of such ordinance.—Dargan v. Mayor 

EN ee ee ee ee eee ee ee ee rr ee res 469 


§. Competency of agent as witness for principal._—In an action against 


the owner of a ferry, to recover damages for the loss of a wagon 
and horses destroyed in crossing, the plaintiff’s agent, who had 
charge of the wagon and horses at the time of the loss, is, under 
section 2302 of the Code, a competent witness for his principal. 
(Overruling Steamboat Farmer v. McCraw, 26 Ala.189,) Harris v. 
SANE Mas US Rae epee 5 ESS NL be eae ee tewdscensacnewesds 639 


AMENDMENT. 
1. Of bill in chancery.—Where the original bill, seeking a settlement 


of a partnership in a steamboat, and the ascertainment of plaint- 
iff’s share of the profits, alleged that plaintiff had sold his inter- 
est in the boat to a third person, who was entitled to his share 
of the profits accruing from the time of the sale; while the 
amended bill alleged, that said transfer, though absolute in 
form, was intended only as a mortgage or security,—held, that 
the repugnancy between these conflicting allegations was not 
so great as to render the allowance of the amendment improper. 
NY Pe ss HERS IK a wR W a Cea DREN Aaew Meee 123 


2. Of complaint by change of parties—In an action ona “ writing 


obligatory,” a demurrer having been sustained to the complaint, 
because it showed on its face that the beneficial plaintiff, for 
whose use the action was brought, ought to have been the sole 
nominal plaintiff, the complaint may be amended (Code, 3 2403) 
by striking out the nominal plaintiff—Dwyer v. Kennemore,.. 404 


3, Same—When an action on a penal bond is improperly brought 


in the name of the person injured, the complaint may be 
amended, (Code, 2 2403,) by inserting the name of the probate 
judge as nominal plaintiff, suing for the use of the party injured. 
PRA 8 ig 5 ida wg Leen warvieoeumiear 639 
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AMENDMENT—contInvueED. 


4. Same, by adding counts—Where an amendment of the complaint 
is allowed against the objection of the defendant, and afterwards 
withdrawn, by leave of the court, because it made the complaint 
demurrable for a misjoinder of causes of action, there is noth- 
ing in this of which the defendant can take advantage on error. 
PT a weererre 683 





APPEALS. 
See Error anp APPEAL. 


ARBITRATION AND AWARD. 


1. What constitutes record in arbitration case—When a pending 
suit is submitted to arbitration without an order of court, under 
an agreement that the award shall be made the judgment of 
the court, the submission and award do not constitute a part of 
the record, unless so made by order of the court, and identified. 
en SPs a thi cee Gieedee ery dnc siawxcexsoanebe 108 
- Administrator’s power to submit to arbitration —In this State, an 
ea, has power to compromise or submit to arbitration 
an action brought by him for the recovery of chattels belonging 
to his intestate’s estate——Jones v. Blalock,.................4. 180 
3. Construction of submission and award.—A pending action of 
detinue, brought by an administrator against one of the 
distributees of the estate, was submitted to arbitration, 
under an agreement to which the other distributees were 
parties, and by which it was stipulated, that the arbitrators 
should allot toeach distributee his or her distributive share 
of the estate, and make such allowances between the parties 
as might be demanded by good conscience and fair dealing; 
that the distributive share of each should be liable to the 
demands of the administrator ratably for the expenses of the 
administration ; and that the records, inventories, decrees, and 
settlements of the court, should be made pursuant to the award. 
The arbitrators awarded, that the administrator should have a 
judgment in the action of detinue, for all of the slaves in con- 
troversy, with a specified sum as damages, and a portion of the 
costs ; and divided the slaves into four lots, which they awarded 
to the respective distributees. Held, that the share of each 
distributee was liable under the judgment for its ratable pro- 
portion of the expenses of administration, and did not become 
the absolute property of the distributee until he had paid or 
tendered such portion of the expenses...............e000ee8 180 
. Specific performance of award.—A party is entitled to come into 
equity, to compel the specific performance of an award, and to 
obtain the protection of the court by injunction until the award 
can be specifically performed, whenever he cannot obtain at 
law all that was intended to be given to him by the award.... 18 
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ATTACHMENT. 

1, Issue and levy of attachment on Sunday.—It is irregular to issue 
an attachment on Sunday, though it may be levied or served on 
that day; but, if the writ, though actually issued on that day, 
appears onits face to have been issued on another day, the 
court cannot direct the clerk to amend the date,and then quash 

683 the writ, on motion, on account of the irregularity—Matthews 
Oe Te Ce ee A ee ere ee TT Ene oe 20 

9. Costs allowed garnishee.—A garnishee, whose answer is not con- 
troverted, is entitled (Code, 3 2556) to mileage,as well as per-diem 
compensation, in each case in which he is summoned by a dif- 
ferent plaintiff, although the garnishments are all returnable to 
the same term.—Mathieson & O’Hara v. Thompson,.......... 500 

3. Negotiable note subjected by garnishment—A bill in chancery 
having been filed, against both vendor and purchaser, seeking 
a recovery of either the land itself or the unpaid notes for the 
purchase-money ; and the notes, which were negotiable and 

108 ‘payable in bank, being thereupon placed in the hands of a bailee, 

by agreement between the maker and the payee, to abide the 

final determination of the suit,——the amount due on the notes 
may, after their maturity, and after the final dismissal of the bill 


18) in chancery, be subjected by garnishment against the maker, at 
the suit of the payee’s creditors.—Hall v. Baldwin, Phelps & 
Oe ee eT ee TT eC Ter Tee TT Tee Te ee ee ai es sinh ala 509 


4, Judgment against garnishee corrected and affirmed.—A judgment 
against a garnishee, in favor of a judgment creditor, should be 
for the aggregate amount of the plaintiff’s judgment, with inter- 
est and costs, if less than the amount of the admitted indebted- 
ness, and should specify the amount; but, if the record shows 
the facts, the appellate court will correct the judgment, at the 
costs of the appellant, and render judgment for the proper 
«ctl TEL OTE EET TCC EEE CELE Ee eee » 509 
5. Same.—A judgment against a garnishee, which is fatally defec- 
tive because it does not specify the amount of the plaintiff’s 
judgment against the original defendant, cannot be corrected 
and affirmed on error, when the record nowhere discloses the 
facts necessary to authorize the amendment.—Faulks v. Heard 
as CEN TEER OE ET CTT T TT PTET eee ETT re oe Tere 516 
6. Form and sufficiency of jadauans against garnishee—A judgment 
against a garnishee, condemning a specified sum found due from 
him to the defendant, must specify the amount of the plaintiff’s 
judgment against the defendant. (Waxxer, J., dissenting.)..... 516 
180 7. What constitutes record of garnishment case—When an appeal is 
taken by a garnishee from the judgment rendered against him, 
the judgment against the original defendant constitutes no part 
of the record of the cause, unless made so by bill of excep- 
tions, or in some other appropriate manner. (WALKER, J., dis- 
180 ED in crnivieratdsteniscccclersncentcaeseneaenerman 516 
8. Affidavit contesting garnishee’s answer—The plaintiff’s attorney 
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ATTACHMENT—continvuep. 
may make the affidavit required by the statute, for contesting 
PT ER AID si iodo cee crcnes evinces ccscces 

9. Oral and written answer of garnishee—Where the judgment 
against the garnishee, rendered on the fifth day of the term, 
recites that he had “ filed his answer within the time prescribed 
by law;” and the only answer set out in the record purports to 
have been made in open court, and to have been “filed in 
office” on the day judgment was rendered, the appellate court 
will consider the answer to have been first made orally in open 
court, and to have been afterwards committed to writing and 
filed on the day shown by the clerk’s endorsement.—Falconer 








10. When money in the hands of clerk is not subject to garnish- 
ment.—The defendant in attachment having obtained a judg- 
ment in detinue against the sheriff, for property which was 
exempt from levy and sale under execution; and the sheriff 
having thereupon paid the assessed value of the property to 
the clerk of the court,—the money in the hands of the clerk 
cannot be subjected by garnishment at the suit of the defend- 
ant’s creditors............. ee reee TPCT TTT TTT eTee eT e 

11. What demands may be subjected by garnishment.—The only 
money demands which can be reached by process of garnish- 
ment are those which, from their nature, the debtor himself 
might recover in debt or zadebitatus assumpsit.—Powell v. Sam- 
ae a era eek la ea awa ska nunaees 

12. What defenses garnishee may make—A garnishee is entitled to 
retain for any debt which he shows to be due to him from the 
defendant in the original suit, and to. recoup for any damages 
arising out of the contract or transaction in respect to which 
the plaintiff in the garnishment seeks to hold him liable....... 

13. Competency of defendant as witness for garnishee—When the 
answer of a garnishee is contested by the plaintiff, and the 
validity of a mortgage executed by the defendant to the garni- 
shee is controverted, the defendant is a competent witness for 
the garnishee, although the statute (Code, 2 2292) declares him 
incompetent to testify for the mortgagee on the trial of a claim 
re Ws RD Hy inn a 6 0b SG bed des csscverencs 

14. Admissibility of garnishee’s answer as evidence—The answer of 
a garnishee, when controverted by the plaintiff, may be given 
in evidence by the plaintiff, but not by the garnishee himself... 


BAIL. 

1. Sufficiency of bail-bond in description of offense—Under the pro- 
visions of the Code, (2 3668, 3678, 3679,) a demurrer does not 
lie to a scire facias against bail, on account of an incorrect 
description of the offense in the undertaking of bail, when 
the undertaking sufficiently identifies the pending indictment. 
EE eT ee ee eee 
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BAIL—CONTINUED. 

9, Recognizance not part of record.—In scire facias against bail, for 
the failure of the principal to appear in accordance with the 
condition of their bond, the recognizance is no part of the record, 
unless made so by plea or bill of exceptions.—Richardson v. 
RG UAUOs; cso sash otse ssw ai ake beneeiinsl ayaa ke tautese 

3, Judgment final against bail—In nde soiling, it is not neces- 
sary that the final judgment should show that the sureties were 
called and made default, ...........cccccccee wa ine wal le ate 


BAILMENT. 
1. What constitutes conversion of hired slave—lIf a slave is hired for 
a particular service, and is afterwards employed by the hirer in 
another and different service, this is a conversion, if the owner 
elect so to treat it—-Fail & Miles v. McArthur,............. ; 
Liability of common carrier.—The owners of a steamboat are 
liable, as common carriers, for the loss of cotton, which was 
stored on the forecastle of the boat, torn, ragged and uncovered, 
and which was destroyed by fire communicated by sparks from 
a torch-light on the boat.—Ilibler v. McCartney,...........-.. 
3. Same-—A common carrier is responsible for a loss caused by 
the wreck of his flat-boat from running against a concealed log 
or snag in the river. shell J., dissenting .)—Steele v. McTyer’s 
MD sicneiviviss ee ee ee rer ee re er (pve sendes sinaad 
4, What constitutes common cman the owners of a flat-boat 
hold themselves out to the public generally, though but for a 


ts 


single trip, and for part of a cargo only, as ready and willing to, 


carry any cotton that may be shipped on their boat, they are 
liable as common carriers to persons who availed themselves of 
their services; but, if they do not thus constitute themselves 
the servants of the public, only proposing to carry the cotton of 
particular persons with whom they have contracted for a full 
cargo, they cannot be held liable as common carriers to a third 
person, with whom the master of the boat, in violation of their 
instructions, makes a contract for freight........... ror ee ve 
5. Relevancy of evidence to prove contract of common carrier—The 
fact that the owners of a flat-boat were, in former years, engaged 
as common carriers in the transportation of cotton by flat-floats 
on the same river, is admissible but not conclusive evidence to 
show that they were acting in the same capacity in the particu- 
et DOMRIROE OR CONIOTINE «5 5:5:06 00 0508s a csen sends es eeenes 


BILL OF EXCEPTIONS. 

1. When necessary—An appeal under section 1888 of the Code is 
required (71891) to be tried on bill of exceptions ; and if the 
record contains no bill of exceptions, the appeal will be dis- 
WANE TERE Vs TOS on 5 o's 6 nc ch ce avinvenxvareusaw ews 

2. Same.—An appeal from a decree of the probate court, render- 
ed on the final settlement and distribution of a decedent’s estate, 
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BILL OF EXCEPTIONS—continvuepb. 


is required (Code, 3 1891) to be tried on bill of exceptions; and 

where the record contains no bill of exceptions, the appeal will 

be dismissed.—Turner and Wife v. Key’s Adm’r,............. 202 
3. Same.—An appeal from a decree of the probate court, in the 

matter of the final settlement of a guardian’s account, (Code, 

2 1891, 2039,) is required to be tried on bill of exceptions; con- 

sequently, the appellate court cannot consider any questions not 

presented by the bill of exceptions, except a want of jurisdic- 

eer Fs TOMO ice ecveecs is Sicsevcceenscdeses 483 
4. Construction —A bill of exceptions, although construed most 

strongly against the party excepting, must nevertheless receive 

a reasonable construction.—Smith v. Garrett,................ 492 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Admissibility of parol evidence to vary written acceptance of bill. 
In an action by the payees against the acceptor of a bill of ex- 
change, the defendant cannot be allowed to prove that he ac- 
cepted the bill under a verbal agreement with the payees, to 
the effect that, if the bill was not paid at maturity, the payees 
“should not call upon him until they had prosecuted the draw- 
ers to judgment or insolvency, and used all proper and lawful 
means to collect the same.”—Cowles v. Townsend & Milliken,.. 133 

2. Alteration of bill_—The drawer, being indebted to the acceptors, 
signed his name to the first and second of a bill of exchange for 
the amount, using a printed form,and leaving in blank the date, 
time and place of payment, names of payee and drawees, and 
place of drawing ; and sent it to the acceptors, to be negotiated 
by them, and the proceeds to be applied to the payment of his 
indebtedness. The acceptors filled up the blanks, and, by alter- 
ations, erasures, and mutilations, converted each part into an 
“only” bill, one of which they negotiated through an accommo- 
dation endorser in violation of the trust on which they received 
it; the alterations and erasures appearing on the face of each 
part. Held, that such accommodation endorser, having paid the 
bill, could not recover against the drawer, without proving that 
the alterations were made with his privity and consent.—Fon- 
Ce | ee Ty errr ere re Tee bekere~etes 258 


BONDS, AND COVENANTS. 

1. Validity of bond taken by municipal corporation without authority 
under charter.—A penal bond, taken by a municipal corporation 
from an incorporated plank-road company, and conditioned for 
the faithful application by said plank-road company of certain 
city bonds, loaned by said municipal corporation, without 
authority under its charter, to aid in the construction of a bridge 
and plank-road, and for the completion of said bridge and road 
by a specified day,—is invalid, and cannot be enforced by suit ; 
nor is its validity affected by a subsequent sale or transfer of 
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BONDS, AND COVENANTS—conrinvep. 


the city bonds by the plank-road company.—City Council of 
Montgomery v. M. & W. Plank-Road Co.,..............000005 
2. Bond partly void, and partly valid—A penal bond, taken by a 
municipal corporation, and conditioned for the faithful perform- 
ance by the principal obligor of certain public works, some of 
which said corporation had no authority under its charter to 
construct or aid in constructing, is valid as to that portion of 
the works which the corporation had authority to construct, 
though invalid as to the residue... ........c.ccccccccccccenes 
Summary judgment on supersedeas bond.—There is no statute now 
of force in this State which authorizes a summary judgment 
against the surety on a supersedeas bond.—Campbell v. May,... 
4, Breach of covenant at law.—A purchaser of land, with full cov- 
enants of warranty, is entitled to recover, at law, for money paid 
by him to remove a paramount equitable title existing at the 
time of the conveyance.—Lewis v. Harris,...............000: 
5. When outstanding equitable title constitutes breach of covenant—A 
purchaser for valuable consideration, without notice of an out- 
standing equitable title, cannot, on purchasing such equitable 
title, recover the amount paid from his vendor; whether he 
could recover, if he had notice of the equitable title at the time 
of his purchase, but his vendor was an innocent purchaser 


hod 


CHANCERY. 

I. JURISDICTION. 

1. Rescission of contract of partnership on account of fraud.—Where 
one partner files a bill against his several partners, for a settle- 
ment of the partnership accounts and his share of the profits, a 
fraud perpetrated by him on one of the defendants, in a former 
partnership between them individually, by means of which he 
procured the funds contributed as his share of the capital of the 
new firm, is no ground for annulling or rescinding the contract 
of partnership. (Ricz, C. J., dissenting, held that such fraud 
was a bar to the relief sought by the bill.)—Ingraham v. Fos- 


to 


Rescission refused on account of plaintiff’s laches and ratification 
after discovery of fraud—Equity will not rescind a contract, at 
the instance of the purchaser, when it appears that his bill was 
not filed within a reasonable time after his discovery of the 
alleged fraud ; that he sold a portien of the property after the 
discovery of the alleged fraud, thus deprived himself of the 
power to place the defendant in statu quo, and did sundry other 
acts under the authority of the rights conferred on him by the 
OONntrACH—BEttsr V.GOBNss 60isiaioc o 6.0 bae aad deowee Rave aha 
3. Reformation refused.—Chancery will not reform a written con- 
tract, by the insertion of a stipulation which was designedly 
omitted from the writing, and trusted to the defendant's honor, 
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689 
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CHANCERY—continvuep. 


4, Compensation in equity——Wherea purchaser files a bill in equity 
for the reformation or rescission of a contract on the ground of 
fraud, but fails to establish his case on either point, the court 
has no jurisdiction to render a pecuniary judgment in his favor, 
for moneys advanced and paid out by him under the contract, 
or for damages resulting from the defendant’s fraudulent repre- 
sentations and breach of warranty of title.................... 219 

. Rescission of contract on ground of mistake—-A contract of sale, 
made by an agent after the revocation of his authority by the 
death of his principal, will be rescinded in equity, at the 
instance of the purchaser, when both parties acted in ignorance 
of the principal’s death.—Scruggs v. Driver’s Ex’rs,.......... 274 

. Cancellation of notes for purchase-money.—In rescinding a con- 
tract, at the instance of the purchasers, who acted in their rep- 
resentative character as executors, on account of a mutual 
mistake of fact which rendered it void,a court of equity will 
order the cancellation of the negotiable notes given for the pur- 
chase-money, notwithstanding there is a complete defense at 
law against them............. Pore, eee Te TT Te ETT eT 274 

7. Rescission of naennnery on account of misrepresentations.—A court of 
equity will rescind a contract, at the instance of the purchaser, 
on account of the vendor’s misrepresentationsas to the quantity 
of land subject to overflow; and it is immaterial whether the 
vendor knew the representations to be untrue——Thompson v. 
By cso vas EGA A Gas Mh A SOEERANKREAR SLOSS CRORES OR Od RASS 292 

. Release of equity of redemption set aside as fraudulent.—Where a 
mortgagee avails himself of the advantages afforded by his po- 
sition as creditor, and the embarrassed condition and physical 
debility of the mortgagor, to obtain a release of the equity of 
redemption, a court of equity will set aside the transaction at 
the sastanos Of the Morigawor. . .. 2. ocsccecccccccccccccccces 292 

9. Ratification of contract after discovery of fraud.—A court of 

equity will not rescind a contract, on acgount of the vendor’s 
fraud, when it is shown that the purchaser, after becoming fully 
apprised of the fraud, ratified and confirmed the contract ; but 
this principle does not apply, where the purchaser, being a 
weak and feeble old man, and having the most unlimited confi- 
dence in the vendor, is induced by professions of friendship and 
promises of indulgence, on the part of the latter, to execute a 
mortgage to secure the payment of the purchase-money, and 
afterwards to release the equity of redemption............... 292 
10. Rents and improvements—Where a purchaser succeeds in 
obtaining the rescission of a contract on the ground of fraud, 
he is chargeabla with the rent of the land during the time he 
held possession of it, and is entitled to a credit for valuable and 
a improvements erected thereon by sila 
v. Lee.. TRIE CTT TTT TET TET T eT EET E LEER peal wed ake 2 
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CHANCERY—conrInvep. 
whom a judgment at law has been rendered, in an action of 
trespass, for procuring the levy of an attachment which was 
void on its face for want of authority on the part of the officer 
by whom it was issued, cannot obtain relief against it in equity, 
on the ground that the attachment was not sued out wrongfully 
or maliciously, but to prevent the apprehended loss of an exist- 
ing debt ; and that the decision of the supreme court, holding 
such attachment void for want of authority on the part of the 
officer by whom it was issued, had not then been pronounced, 
and was contrary to the practice and general understanding 
of the bench and bar.—-Stetson & Co. v. Goldsmith,........... 
12. Laches of plaintiff bars equitable relief against judgment at law. 
A guardian, against whom a final decree,in accordance with the 
account current filed by himself, has been rendered at a regular 
term of the probate court, cannot come into equity, to obtain 
credit for a payment, made by him after the filing of his ac- 
counts, but before the rendition of the final decree, on the 
ground that the cause was continued from term to term, by tacit 
consent, to enable the ward to file objections to his account 
current; that he once made application to the clerk for the 
papers, to see whether any objections had been filed, and was 
informed that they were in the hands of the ward’s attorney ; 
and that the decree was afterwards rendered in the absence of 
both parties, and without notice to them.—Allman and Wife v. 
Welton cack aee: erat Ba hie PRS Te a PE nee here 
‘13. When creditor may come into equity against fraudulent grantee 
of deceased debtor—A judgment creditor, not having exhausted 
his legal remedies, cannot come into equity, to subject property 
fraudulently conveyed by the debtor in his lifetime, without 
alleging and proving a deficiency of legal assets: if his bill 
shows on its face that, although the debtor’s estate has been 
reported and decreed insolvent, there are outstanding legal 
assets which never came to the possession of the administrator, 
it is without equity. ——Quarles v. Grigsby,............. 0.00005 
14. Jurisdiction of equity to settle administration—The settlement of 
a decedent’s estate, which has been commenced in the probate 
court, may be removed into chancery by the administrator, 
whenever the powers of the former court are inadequate to do 
complete justice between the parties; as where the distributees 
seek to charge the administrator with the payment of money, 
against which he has a complete equitable defense not avail- 
able before the probate court.—Stewart's Heirs v. Stewart's 
PNG ec iS sorc.5 seas UE Ra eS ORI RG 
15. Equitable sanction of unauthorized act——Where a decedent had 
contracted in his lifetime for an exchange of lands, but died 
before titles were made, though each party had entered into 
possession under the contract ; and his administrator, by agree- 
ment with the other party to the contract, procured an order of 
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sale, and sold the tract belonging to the decedent, which was 
bought in by the other party, who then conveyed his tract to 
decedent’s heirs-at-law ; and it appeared that the exchange was 
beneficial to the estate,—held, that a court of equity would sanc- 
tion the transaction, and would not allow the distributees to 
charge the administrator with the nominal price for which the 
nt te ge ne a eee nee? 207 
16. Extent of relief in equity.—On bill filed by an administrator 
for a settlement of his trust, a single ground for equitable inter- 
position being shown, the court will go on and close the entire 
Ce Tt CTE ET CTT ESTEE EC ETT Pebia eee Rees 207 
17. Equitable relief on ground of mistake—An administrator, hav- 
ing kept an estate together for several years, under the errone- 
ous supposition and belief that he was acting under an order of 
court, cannot obtain relief in equity, on the ground of mistake, 
when it appears that no record evidence of such order ever 
existed, and that the probate judge never made any such order, 
because he considered the statute, of itself, a sufficient authority 
for keeping the estate together. ............sccsccccceccees . 207 
18. When wife may come into equity—A married woman, whose 
separate personal property has been sold under execution 
against her husband, may come into equity for its recovery, 
where no trustee was appointed by the deed which created her 
separate estate.—Cole v. Varmer,..........ccccccccsccscsecs 244 
19. Extent of relief in equity —On bill filed by a purchaser, for the 
rescission of a contract on the ground of mistake, and the can- 
cellation of the outstanding notes given for the purchase-money, 
the jurisdiction of equity having once attached, the court will 
go on and do complete justice between the parties, although 
there is an adequate remedy at law to recover a portion of the 
purchase-money already paid.—Scruggs v. Driver’s Executors, 274 
20. Jurisdiction of equity over foreign executors—Where foreign 
executors file a bill in the chancery courts of this State, against 
the personal representative of their testator’s widow, asking 
the rescission, on the ground of mistake, of a contract by which 
they purchased the widow’s interest in their testator’s estate ; 
and it appears that, although the widow never received her full 
distributive share of the estate, there is no danger of loss to 
the defendant if remitted to the foreign jurisdiction for its 
recovery, and that there are no assets of the estate in this 
State——the court will not entertain a cross bill to compel the 
plaintiffs to account for such distributive share.............. 274 
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21. When stockholder in private corporation may come into equity. 


A stockholder in an incorporated insurance company may file a 
bill in chancery, to restrain the officers of the company from 
the commission of an unauthorized act, which will not only 
amount to a forfeiture of its charter, but also subject the com- 
pany to heavy fines and penalties.—Bliss v. Anderson,........ 612 
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92. Jurisdiction of chancellor over custody of children—Under the 
act of 1833, (Clay’s Digest, 171, 2 20,) the chancery court has 
jurisdiction, whenever an ineffectual attempt to obtain a divorce 
is made by either husband or wife, to make an order giving the 
custody of the children to either party, as the circumstances of 
the case may require.—Cornelius v. Cornelius,............... 

23. Where bill may be filed —Section 2875 of the Code authorizes 
a bill in chancery to be filed “in the district where the subject 
of the suit or any portion'of the same is,” only when all the 
defendants are non-residents.—Johnston v. Shaw,............ 

24. Equitable set-off—An equitable demand, accruing to one of the 
defendants from a fraud perpetrated on him by the plaintiff in 
a former partnership between them, is available as a set-off in 
favor of such defendant, when plaintiff files a bill for a settle- 
ment of a new partnership between them and others, and is 
shown to be insolvent.—Ingraham v. Foster,................ 

25. Same—Plaintiff having purchased defendant’s property, and 
promised, in consideration thereof, to pay a specific amount of 
defendant’s outstanding debts, and to allow him a life annuity, 
a court of equity will, on proof of defendant’s insolvency, estab- 
lish an equitable set-off in favor of plaintiff, against his liability 
for the annuity, on account of damages resulting from a breach 
of defendant’s warranty of title to the property conveyed; 
money paid by plaintiff, at defendant’s request, outside of the 
contract; board and other necessaries furnished, and profes- 
sional services rendered as an attorney-at-law ; secus,as to a 
demand for unliquidated damages arising out of a tort, and pro- 
fessional services rendered in suits by and against plaintiff him- 
self concerning the property.—Betts v. Gunn,............... 

26. Specific performance of parol contract.—If an agent, having ver- 
bal authority to sell land, executes a bond for title in the name 
of his principal, the writing will take the case out of the statute 
of frauds, and justify a specific performance against the principal. 
I Skis aie chain daa ewan vam eens 

27. Specific performance of award.—A sie is entitled to. come 
into equity, to compel the specific performance of an award, 
and to obtain the protection of the court by injunction until the 
award can be specifically performed, whenever he cannot obtain 
at law all that was intended to be given to him by the award. 
Pr 6a naire. ows aca pan sen Ghieenraaken pkares 


II. PLeapING AND PRACTICE. 


28. Amendment of bill—Where the original bill, seeking a settle- 
ment of a partnership in a steamboat, and the ascertainment of 
plaintiff’s share of the profits, alleged that plaintiff had sold his 
interest in the boat to a third person, who was entitled to his 
share of the profits accruing from the time of the sale; while 
the amended bill alleged, that said transfer, though absolute in 
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form, was intended only as a mortgage or security,—/eld, that 
the repugnancy between thése conflicting allegations was not 
so great as to render the allowance of the amendment improper. 
TEMES, Ga LaGh b4uwd ois ROnG os Adobe ee eo was oe 
29. What constitutes defense of purchaser for vatiealite consideration 
without notice—-When a party sets up the defense of being a 
purchaser for valuable consideration without notice, his answer 
must contain a positive denial of notice, and of all the facts and 
circumstances charged in the bill from which notice may be 
implied.—Ledbetter v. Walker,......... -c.cscecesseecs “os 
30. Decree pro confesso against non- onndint ——A decree pro confesso, 
against a non-resident, must state the facts necessary to show 
that publication has been made agreeably to the rules of prac- 
tice, and cannot be entered until after the expiration of thirty 
days from the perfection of publication.—Keiffer and Wife v. 
IIS. 6 CaS ENE ies cb eS ede AS veda iets bedinesa ge ae 
31. Weight of answer as evidence on hearing on bill and answer. 
Under the provisions of the Code, (2 2302,) when an answer on 
oath is not waived, and the cause is heard on bill and answer 
only, the answer is taken to be true only so far as it is respons- 
TR iinet Vp Va hth tat aees pons icorn Sean > dion Sie 
32. Answer in chancery not outweighed by answer to garnishment at 
law.—An answer toa garnishment at law is not sufficient to . 
overcome the positive denials of the garnishee’s answer in 
chancery, when responsive to the bill, which is filed by another 
person than the plaintiff in the action at law.—Holley v. Wilkin- 
O00, 22... SRekws ecciad ere eere ehneernkhedewes eeu <a 
33. Dismissal of bill without prejiili: = reversing the roeners 
lor’s decree, on account of the insufficiency of the proof to over- 
come the positive denials of the answer, the appellate court 
will dismiss the bill without prejudice, when the record shows 
that the plaintiff probably has a just cause of action......... 196 
34. Same—When the complainant fails to establish her case by 
proof, the bill should be dismissed generally, and not with- 
out prejudice, unless some special circumstances are shown. 
SIN Ws CRU, oa ssbb ohss tice use e es seseduens sees: 
35. What relief may be granted under general prayer —W hens the 
bill prays the rescission of a contract on the ground of fraud, 
the cancellation or (in the alternative) reformation of the instru- 
ment which evidences the plaintiff’s liability, and an account of 
the matters growing out of the contract, the court may, under 
the general prayer for other and further relief, establish an 
equitable set-off in favor of the plaintiff, aie denying the 
relief specially prayed.—Betts v. Gunn,..... fae Seopa ose Oe 
36. Parties to bill of revivor—Where the purchaser files a ‘Dill for 
the rescission of a contract respecting real estate, and the can- 
cellation ofa mortgage on slaves afterwards given to secure the 
payment of the purchase-money, and dies before the rendition 
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of a final decree in his favor, his administrator is the only neces- 

sary and proper party to the bill of revivor, when it appears 

that a conveyance had never been executed by the vendor. 

EE Se RNa chai bh ie Fis cei ves eReader eateade 292 
37, Costs—The chancellor’s decree, dismissing the wife’s bill for 

a divorce without prejudice, but decreeing to her the custody 

of her only child, having been modified on error, at the instance 

of the husband, so far as to dismiss the bill generally, the costs 

of the appeal were adjudged against the next friend of the wife, 

and the costs of the court below against the husband......... 479 
38. Objection to jurisdiction of court.—If adult defendants answer, 

without objection to the jurisdiction of the court in which the 

pill is filed, or if a decree pro confesso is entered against them for 

want of an answer, this amounts to a waiver of the want of 

jurisdiction ; yet, where there are infant defendants, who answer 

by their guardian ad litem, the court may, ex mero motu, dismiss 

the bill for want of jurisdiction—Johnston v. Shaw,......... 592 
39. Suffictency of allegations of bill—An averment, that the board 

of directors adopted certain engraved forms of certificates of 

deposit, “ which show on their face that they are intended to 

pass from hand to hand as money,” is not, on demurrer, a suffi- 

cient allegation of the intent that such certificates shall so circu- 

late, although they show on their face that they were intended 

to answer the purposes of money.—Bliss v. Anderson,....... . 612 


CHARGE OF COURT. 
1. Charge too favorable to appellant——A charge to the jury, making 
the validity of an instrument as a will depend on certain ex- 
trinsic facts not authorized by law, when the instrument is a 
will onits face, is not an error of which the contestant can com- 
plain—Taylor v. Kelly,.............0000. ee eT Tere ee 59 
2. Charge requiring explanation.—A charge which, though ambigu- 
ous and involved, and, unexplained, tending to mislead the jury, 
does not assert an incorrect legal proposition, is not an error 
which will work a reversal of the judgment.................. 59 
3. Charge too favorable to appellant in referring legal question to 
jury—A charge which submits to the jury the decision of a 
legal question, which, as the record affirmatively shows, did not 
arise on the evidence, and thereby gives the appellant an addi- 
tional chance for a favorable verdict, is not an error of which he 
can complain........ WGiektnt ewes eitkeeede pee eaaaies 59 
4. Charge referring legal question to jury—A charge is erroneous 
which refers to the jury the determination of the question how 
far parol evidence is inconsisteat with a record.—Thomason v. 
a sah neednee ari aeivede nadawdics aban estwnanpmmcen 108 
5. Same.—A charge which refers to the jury the construction of 
any provision ina mortgage, the validity of which is contro- 
verted before them, is erroneous.—Price v. Mazange & Co.,.... 701 
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6. Charge on sufficiency of evidence——Where there is any evidence, 
however weak, tending to establish a material question in the 
case, the court may properly refuse to charge the jury that itis 
insufficient—Traun v. Keiffer and Wife,.................... 136 

. General charge on evidence invading province of jury—When 
there is any conflict in the evidence on a material point, the 
court may properly refuse a general charge in favor of ‘either 
SS Sey ea ee eae Siete ays im wa laisivaie Sea a assists Sree 136 

. Ambiguous charge on effect of judgment as uidoni —Conceding 
that the institution of a suit on one demand, by a party having 
two distinct demands existing at the same time against the same 
person, would be relevant evidence for the defendant, in a sub- 
sequent action on the other demand, as tending to prove a dis- 
charge of that demand ; yet the court may refuse to instruct the 

jury, at the defendant’s request, that they might look to the 
former suit “as evidence to show that the claim sued on had 
been settled.”—Robbins v. Harrison,.............ccccccccees 160 

. Charge invading province of jury, or calculated to mislead them. 

A charge to the jury in a criminal case, ignoring a material fact 
as a constituent of the prisoner’s guilt, or asserting that certain 
facts, hypothetically stated, would make out a prima-facie case 
against him, is erroneous.—Corbett v. The State,............. 329 

10. Charge upon effect of evidence—The court may instruct the 

jury, that cerfain facts, hypothetically stated, constitute negli- 
gence in a common carrier.—Hibler v. McCartney,............ 501 
ll. Charge as to effect of inequality of distribution on validity of will. 
A charge to the jury, asserting that an unequal distribution of 
the testator’s property among his children “is no legal reason 
that it should be considered an irrational act,” isnot erroneous, 
though it may be ees to mislead the jury—Hughes v. 
TTT TT TTT Teer ede ed edssvennenesie 519 
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CODE OF ALABAMA. 


1. 312. Exception as to pending causes——Chaney v. The State..... 342 
Steamboat Farmer v. McCraw..............0.0-. rere er 659 
Daughdrill v. Ala. Life Ins. and Trust Co.................08- 91 

2. 31058. Retailing—Brown v. The State............0ceeee eee 353 

3. 21550. Fraudulent conveyances—Reynolds v. Crook........... 634 

4. 31556. General assignments by debtors—Price v. Mazange & Co., 701 

5. 81696. Removal of administrator—Harris v. Dillard.......... 191 

6. 21751. Liability of administrator—Henderson v. Renfro...... 101 

7. #1814, 1824. Costs of contested items of administrator’s accounts. 101 

8. 3 1843-48. Insolvent estates —Lay v. Clark’s Adm’r........... 409 
Carhart, Brothers & Co. v. Clark’s Adm’r................ «- 396 
Trowbridge, Dwight & Co. v. Pinckard’s Adm’r.............. 424 

9. 2 1888-98. Bill of exceptions in probate cases.—Harris v. Dillard, 191 
I NN os skin oi oceans sanewsesadocncessenand 483 


Turner and Wife v. Key’s Adm’r.............6. pate vik aa 202 
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CODE OF ALABAMA—contINvED. 
10. ¢2129. Who is proper party plaintiff—Dwyer v. Kennemore. 404 





Ee EE ee Tey 488 
ewe & Co. Vs GHey 6 AGMT .. . ooo ecccccecceccecs essed 724 
11. 92131. Actions by husband and wife—McConeghy v. McCaw,.. 447 
12. 32151. Plea of non est factum.—Boylston v. Sherran......... 538 
13. 32154. Actions on official bonds.—Harris v. Plant & Co........ 639 
14. $2156. Misjoinder of defendanis—Walker v. Mobile Marine 
ee i SROUURL TMOTRMOO C0 a oie cics cick es caseseinceeseece 529 
15. 32229. Complaint in slander—Smith v. Gaffard.............. 45 
16. 32234. Form and sufficiency of complaint.—Roberts v. Fleming, 683 
Durden and Wife v. McWilliams & Smith................... 438 
City Council of Montgomery v. M. & W. Plank-Road Co....... 76 
Sprague and Wife v. Daniels, Elgin & Co...............eeeee 444. 
17. 32235. Assignment of breaches—Boylston v. Sherran......... 538 
Intendant and Council of Livingston v. Pippin............... 542 
18. 2290.—Competency of transferror as witness = transferree. 
Robinson's Adm'r ¥. Tipton’s AGM? «oo. ccs cccncvccsewdeus 595 
19. 32292. Competency of defendant in execution, or mortgagor, as 
witness for mortgagee.—Price v. Mazange & Co.........-...-. 701 
20. 3 2302. Competency of witness as affected by interest—Robinson’s 
Ei 6 5454045 dé veesdecetasscasanme 595 
Bieamboat Farmer v. MoUraw. ........s.cccsscsccsscescese’ 639 
21. 43 2313-14. Proof of demand by plaintiff’s own oath—Yonge v. 
Bente GE OG Tea Gio ssis cs hice ccedcsececescess 422 
22. 32322. Objections to depositions—Roberts v. Fleming........ 683 
23. 32378. Costs on plea of set-off.—Smith v. Garrett............ 492 
24, 32396. Security for costs by non-resident—Ex parte Jemison.. 372 
25. 2 2403. Amendment of complaint—Dwyer v. Kennemore...... 404 
OR Mk ok TNs hace cad was sewed + obibad vepeSeted 639 
I EE Re ee eee Me Pe ree ere 683 
26. 32408. Re-hearing at law—White v. Ryan & Martin........ 400 
EE Te Gin si hos bh S es ve kukw eevee eundpeeeonuees 535 
27. 32423. Suspension of fi. fa. by order of court.—Davidson v. 
SL I NINN Sindee sdnie 6 sS-45e ee be S¥lene aN 452 
28. 32455. Sale of mortgaged property under execution een 
EEE Chak eaea dehs Ac beeline Sabon ten eae eaes 447 
29. 3 2462. Property exempt from execution—Keiffer and Wife v. 
NS F460 kkL ed dade h ae anne denetenetnnewleakeene 192 


30. 2 2556. Costs of garnishee—Mathieson & O’Hara v. Thompson, 500 
31. 32655. Security for costs in quo warranto—Taylor v. The State, 383 
32. 22875. Where bill in chancery may be filed—Johnston v. Shaw, 592 


33. 33170. Larceny from storehouse.—Corbett v. The State....... 329 
34. 33243. Gaming.—Harris v. The State.................006- 362 

i ee er eT err Terre eee Tee TT eee epee 371 
35. 33274. Carrying concealed weapons.—Owen v. The State..... 387 
36. 3 3286. Selling liquor to slave-—Huey v. The State........... 349 


37. 23615. Change of venue in criminal case—Bramlett v. The State, 376 
38. 33668. Bail-bond.—The State v. Eldred.............. 00000. 393 
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COMMON CARRIERS. 
See BarLMENT. ¢ 





CONFLICT OF LAWS. 
See Contracts, 10. 


CONSTABLE. 

1. Summary proceeding against—The constable is a necessary 
party to a summary proceeding, under the act of 1824, (Clay’s 
Digest, 219, 3 87,) for failing to return an execution—Peck & 
ha rca Ses 4k Ga AKENERS ENR s cas eee 252 


CONSTITUTIONAL LAW. 

1. Clause in‘ charter of private corporation providing for commutation 
of taxes—A provision in the charter of an incorporated insur- 
ance company, establishing a fixed bonus in commutation of all 
taxes on its capital stock and property, is not obnoxious to any 
constitutional objection.——Daughdrill v. Ala. Life Ins. & Trust Co. 9] 

2. Section 3615 of the Code.—Section 3615 of the Code, requiring 9 
the accused, after change of venue, to be tried on a certified | 
copy of the indictment, is not violative of any constitutional 
provision.—Bramlett v. The State,...............cceseceenes 376 

3. Act of 1854 providing summary remedy against plank-road com- 
panies.—The act of February 17, 1854, (Sess. Acts 1853-4, p. 51,) 
authorizing the toll-gates of any plank-road company to be 
thrown open, on the report of commissioners appointed by the 
probate court that such road was out of repair, is, as to ‘the 3 
Central Plank-Road Company, unconstitutional and void, because 
it impairs the obligation of the contract between the company 

and the State, and takes away the vested franchise of the com- 

pany without compensation, without trial by jury, and without 





due process of law.—Powell v. Sammons & Dotes,............ 552 
Hid 4. Act of 1844 giving attachment against steamboat.—The act of Jan- 
uary 17, 1844, (Session Acts 1843-4, p. 98,) giving a remedy by 4 


attachment against a steamboat, in the nature of a proceeding 
in admiralty, for damages caused by a collision, is not violative 
of any provision of the constitution of this State or of the United 


States.—Steamboat Farmer v. McCraw,...........-.-cececeee 659 
. 5, 
' CONTRACT. 


1. Construction of contract, as to rights and liabilities of parties, and 
measure of damages for breach—Plaintiff having built a mill on 
defendant’s land, thereupon the parties entered into a written 
contract, containing the following stipulations: That plaintiff 
should “continue to keep the mill in good order, or by per- 
forming all the mechanical labor necessary to keep the machine- 
ry in goodrunning order,” should “receive for his services one 6. 
third of the toll arising from said mill,” and should “have the 
privilege of ginning his cotton and threshing his grain toll 
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CONTRACT—CconrTINUED. 

free;” that defendantshould “continue to furnish the mill-seat, 

with all the necessary conveniences and appurtenances thereto, 

and all materials necessary for putting said machinery in order 

for running,” should “at all times furnish a miller,” and should 

be “entitled to two thirds of the profits;” and that, if either 

party wished to sell his interest in the mill, he should “ give the 

other the refusal of said interest.’’ Held, 1st, that defendant’s 

right to sell the mill-seat, with his interest in the mill, did not 

depend upon the plaintiff’s assent to the sale, but upon his first 

offering plaintiff an opportunity to purchase it; and, 2d, that 

the measure of damages, which the plaintiff was entitled to 

recover on account of an unauthorized sale by the defendant, 

was not the value of his labor on the mill at the time of the sale, 

but the value of one third of the toll, with the privilege of gin- 

ning his cotton and threshing his grain toll free, less the value 

of the services necessary on his part to keep the mill and ma- 

chinery in running order.—Lecroy v. Wiggins,..............- 13 
2. Contract of feme covert, living separate from her husband, and 

owning separate estate—A married woman, owning a separate 

estate by deed, and living apart from her husband by agreement 

with him, could not, at common law, make any contract upon 

which either she or her personal representative could be sued 

at law ; and this principle of the common law is not affected by 

any statutory provisions of this State——Parker’s Ex’r v. Lam- 

Se hsv CU TNC Ke Aes ives eed iaw nds aweesNeeKeeee 89 
3. Delivery of goods and payment on contract of sale—A sale of 

chattels is presumed to have been made for cash, unless some 

credit is agreed on, and the purchaser cannot demand a delivery 

of the goods without making payment; but a presumption of 

payment does not arise from the mere fact of delivery, where 

nothing is said as to the time of payment.—Robbins v. Harri- 

cog eR COREE TOOT EEE TET E CTE CTR eT 160 
4. Time of payment for goods sold—Generally, a debt for goods 

purchased is payable presently, ueless some other time is fixed 

by the contract; but a different rule possibly applies to an 

account made up of a succession of items between the same 

parties.—Steamboat Thompson v. Lewis & Co.,.............+- 497 
5. Breach of contract, and waiver.—Any interference by the land- 

lord with his tenant’s right to the enjoyment of the premises, to 

the full extent secured by the lease, authorizes the tenant to 

abandon the premises, and exonerates him from the payment of 

rent; but, if the tenant fails to abandon the premises within a 

reasonable time, or does any act inconsistent with the right to 

abandon, he thereby waives that right—Crommelin v. Thiess & 

MR kedibaev uk cident Ped alWesens ini a eeeAN eae 412 
6. Fraud vitiates contract—aA contract, procured by fraud, is void, 

even where the fraud consists of a misrepresentation as to the © 
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CONTRACT—contTINvED. 
legal effect of the contract ina material particular—Townsend 
& Milliken v. Cowles,.............0-seee cP Sh ents Senet 428 
7. Contract not avoided by unauthorized act of third person.—The act of 
commissioners, under an unconstitutional statute, in throwing 
open the toll-gates of an incorporated plank-road company, does 
affect the rights or liabilities growing out of a contract between 
the company and a mail-contractor for the passage of stages 
over the road: the company is still bound to keep its road in 
repair, and the mail-contractor equally bound to pay the stipu- 
lated price for the use of the road.—Powell v. Sammons & 
BOOPON cic eee bis HERG au ewe nSK Seis Swdbule CoE ASE Side sees ae 552 
8. Breach and rescission of contract—A breach of contract on the 
part of a plank-road company, in obstructing or hindering the 
stages of a mail-contractor while running on the road, gives the 
party thereby injured a right either to abandon the contract, or 
to treat it as still subsisting,and claim damages for the breach.. 552 
9. Sufficiency of consideration—A promise by the purchaser at 
sheriff’s sale, to the defendant in execution, to resell lands for 
the benefit of the latter, in consideration that he would not 
require the payment of the surplus of the purchaser’s bid over 
the amount due on the execution until such resale could be 
had, is founded on a sufficient consideration.—Robinson’s 
es Ree SN Rais 6 seis ends eed esbncceewsewswcadd 595 
10. What law governs construction—The construction and inter- 
pretation of a contract are to be determined by the law of the 
place where it was made.—Walker v. Forbes & Co.,.......... 9 
ll. Validity of divisible contract partly invalid—A verbal agree- 
ment to insure goods, not only against loss by fire, but against 
other risks or perils which are within the statute of frauds, is 
valid as to the former provision, although it may be void as to 
the latter—Mobile Marine Dock & Mutual Ins. Co. v. McMillan 
Serre ere ere ret TT TTT TTA ERT TCLS EPEC TORE T TE Eere Tl 


See, also, BAILMENT, 
Bonps, AND CoVENANTS, 
Cuancery, 1, 2, 3, 5, 7, 9, 26, 27, 
GUARANTY, 
INSURANCE, 
VENDOR, AND PuRCHASER. 
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CORPORATIONS. 


1. General powers of corporations.—A corporation, public or pri- 
vate, can only exercise such powers as are expressly conferred 
by its charter, and such as are necessary and proper to carry 
into effect its granted powers ; and when a corporation is cre- 
ated for a specific purpose, it has an implied power to use the 
necessary and usual means to effect that purpose.-—City Council 
of Montgomery v. M. & W. Plank-Road Co.,................-. 76 
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CORPORATIONS—continvep. 

9, Power of corporate authorities of Montgomery to aid in construction 
of plank-roads.—The 14th section of the charter of the city of 
Montgomery, conferring on the corporate authorities power and 
authority to enact such laws and regulations as may be deemed 
necessary, “in relation to the streets and high-ways, public build- 
ings and powder-magazine, and every other matter and thing 
which they may deem necessary for the good order and welfare 
of said city,” does not authorize them to construct or aid in con- 
structing a plank-road or bridge beyond the corporate limits of 
said city ; nor is the exercise of such power a necessary means 
of effecting the purpose for which said corporation was created, 
or necessary to carry into effect any of the powers expressly 
granted ; consequently, the loan of the city bonds to the Mont- 
gomery and Wetumpka Plank-Road Company, so far as relates 
to the building of a bridge across the Tallapoosa river and the 
construction of said plank-road beyond the limits of the city, 
was unaathoringd and VOI. 5 5... ects cesecssesveccenes 76 

3. Judicial notice of charter.—Judicial notice cannot be taken of 
the charter of an incorporated plank-road company, which is a 
i a ee ee eee ere re ere re, o 76 

4, Estoppel against party contracting with corporation from alleging 
invalidity of contract—A party who contracts with a municipal 
corporation for the performance of works which the corpora- 
tion has no authority to construct, and who has received the 
benefit of his contract, is not estopped, when sued by the cor- 
poration, from setting up its want of authority to make the con- 
WE ss civswen es cseuwesen Siaveleloieie siolslels Mss bielctele cieistbasiele eeu 

5. Theory of incorporations.—In theory, the peculiar privileges of 
corporations are conferred upon them, by contract with the 
State, in consideration of the public benefit which will result 
from their operations ; and the fact that, inthe hurry of legisla- ; 
tion, the privileges conferred sometimes greatly exceed in value 
the benefits accruing to the public, is not a matter for the con- 
sideration of the courts, in determining the validity of a grant of 
powers which will, préma facie, exert a beneficial influence on 
the commerce, trade, and mercantile interests of the country. 
Daughdrill v. Ala. Life Ins. & Trust Co.,..........cccececece ce HSE 

6. Constitutionality of clause in charter of private corporation pro- 

viding for commutation of taxes—A provision in the charter of 

an incorporated insurance company, establishing a fixed bonus 

in commutation of all taxes on its capital stock and property, is 

not obnoxious to any constitutional objection................ 91 

Actions against corporations—The statute (Code, 33 2313-14) 

authorizing the plaintiff to establish the correctness of his 

demand by his own oath, where the amount in controversy does 

not exceed $300, does not apply to actions against corporations 

aggregate.—Yonge v. Mobile & Ohio Railroad Co.,............ 422 

8. Liability of municipal corporation for negligence of officer —A 
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CORPORATIONS—continvep. 
municipal corporation, having authority under its charter to 
pass ordinances forbidding slaves to be abroad at night, or to 
assemble together without lawful permission, is not liable, at 
the suit of the owner, for the loss of aslave who was negligently 
killed by an officer of the city guard, in attempting to arrest 
him for a breach of such ordinance.—Dargan v. Mayor of Mo- 
AR EL Ck SENN UC TRER WNT Kievan bon0s en Vise es sanded 
9. Powers of corporate authorities of Livingston to procure water. 
The corporate authorities of the town of Livingston, under 
their charter and the act amendatory thereof, (Session Acts 
1834-5, p. 133; 7b. 1839-40, p. 123,) have power to procure a 
supply of water on the public square of the town, and are 
themselves the judges of the mode and manner best calculated 
to accomplish that object.—Intendant and Council of Livingston 
eee eT rer t FEREV ACW eNbe Se RRsaSeES EES 
10. What defenses corporation may set up in avoidance of contract.—In 
an action against a municipal corporation, to recover the price 
agreed to be paid for the boring of an artesian well, the defense 
cannot be set up that, though the corporate authorities had 
power to contract for the procuring of a supply of water on the 
public square of the town, they ought to have adopted some 
less expensive means of procuring it..... PPNHSREE RO REREN TOSS 
11. Constitutionality of act of 1854 providing summary remedy 
against plank-road companies—The act of February 17, 1854, 
(Session Acts 1853-4, p. 51,) authorizing the toll-gates of any 
plank-road company to be thrown open, on the report of com- 
missioners appointed by the probate court that such road was 
out of repair, is, as to the Central Plank-Road Company, uncon- 
stitutional and void, because it impairs the obligation of the 
contract between the company and the State, and takes away the 
vested franchise of the company without compensation, without 
trial by jury, and without due process of law.—Powell v. Sam- 
eee eee er eee 
12. Abandonment of road by plank-road company. ite an incorporat- 
ed plank-road company abandons its road, leaving its gates 
open, and keeping no agent at them to receive or demand toll, 
it cannot charge a person, as on an implied contract, for his use 
of the road during the continuance of such abandonment...... 
13. Construction of charter of plank-road company as to right to charge 
toll—Where the charter of a plank-road company confers on it, 
in general terms, withoutany restrictive words, a right to charge 
toll for the use of its road, this does not, it seems, authorize it to 
charge unreasonable tolls............sececeeees ee er 
14. When stockholder in private corporation may come into equity. 
A stockholder in an incorporated insurance company may file a 
bill in chancery, to restrain the officers of the company from 
the commission of an unauthorized act, which will not only 
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CORPORATIONS—contInveD. ; 
amount to a forfeiture of its charter, but also subject the com- 
pany to heavy fines and penalties.—Bliss v. Anderson,........ 

15. Construction of charter of Gainesville Insurance Company.—The 
charter of the Gainesville Insurance Company, authorizing the 
company to receive money on deposit, “and to give acknowl- 
edgments for deposits in such manner and form as they may 
deem convenient and necessary to transact such business,” 
(Session Acts 1855-6, p. —,) does not authorize the company to 
issue certificates of deposit to circulate as money, and with 
the intent that they shall so circulate............ccc eee e eee 


COSTS. 
1. When security is unnecessary.—In an action brought by several 


co-plaintiffs, one of whom is a resident of this State, security , 


for costs (Code, 3 2396) is not necessary, although all the others 
are non-residents.—Ex parte Jemison........... seeceeeeeee 
2. Security necessary in quo warranto.—W hen an information, in the 
nature of a quo warranto, is filed on the relation of a private 
person, (Code, 2 2655,) the relator must give security for 
the costs; and if such security is not given before the com- 
mencement of the suit, it cannot be afterwards supplied.—Tay- 
i i Bee iiss Kaa diipeywtnenesns vedtivinsdisneeeeeny 


3. Costs on successful plea of set-off—In an action ona note given 


for the unpaid balance of the purchase-money of a slave, the 
defendant pleaded the general issue, “ with leave to give in evi- 
dence any matter of defense ;” insisted, in defense, on fraud in 
the sale, and a breach of the warranty of the soundness of the 


slave; and claimed damages, by way of set-off, on account of 


the fraud and breach of warranty, for an amount greater than 
the balance due on the note. The jury having found a general 
verdict for the plaintiff, for the amount of the note and interest, 
less $117,—held, that the defendant was not entitled to a judg: 
ment for costs, (Code, 3 2378,) as when the plea of set-off is 
successfuly interposed.—Smith v. Garrett...............e000- 


4. Costs allowed garnishee—A garnishee, whose answer is not con- 


troverted, is entitled (Code, 3 2556) to mileage,as well as per-diem 
compensation, in each case in which he is summoned by a dif- 
ferent plaintiff, although the garnishments are all returnable to 
the same term.—Mathieson & O’Hara v. Thompson,.......... 


COUNTY TREASURER. 
1. Construction of statutes regulating election and appointment of 


county treasurer of Randolph.—An appointment by the commis- 
sioners’ court of Randolph county, after the passage of the act 
of 15th January, 1852, and before the passage of the subsequent 
act of the same session suspending the operation of the former 


act, (Session Acts 1851-52, p. 477,) could not confer on the per- 


son appointed aright to hold the office of county treasurer 
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COUNTY TREASURER—contINvED. 
beyond the then next general election; and the fact that his 
immediate successor, elected in August, 1854, allowed him to. 
retain the office until the expiration of three years from the 
time of his appointment, does not confer on the latter the right 
to extend his term of office an equal length of time into the 


term of his successor.—Taylor v. The State, ex rel. Hand..... 383 


COURT, CIRCUIT. 

1. Jurisdiction as to amount.—A motion against a sheriff, for failing 
to collect a fine assessed by a court-martial, cannot be made in 
the circuit court, when the amount of the fine is less than fifty 


Gotere.— Nowlin ¥. MoOslley........cesccccccsoovcsoseccess 678 


COURT OF COUNTY COMMISSIONERS. 


1. Levy of county tax in Cherokee-—The special act of February 
17, 1854, (Session Acts 1853-4, p. 78,) prohibits the commission. 
ers’ court of Cherokee county from levying a county tax, for 
either general or particular purposes, “ exceeding fifty per cent. 
upon the amount of the assessment of State taxes for said 
county ;” consequently, if the highest county tax allowed by 
this law has been levied, and proves insufficient to pay for the 
erection of a county jail, after defraying the ordinary expenses 
of the county, the commissioners are not liable to the penalties 


prescribed by section 771 of the Code.—McDaniel v. The State, 390 


COURT-MARTIAL. 

1. Held courts of special jurisdiction.—Under the Military Code of 
this State, courts-martial are courts of special and limited juris- 
diction ; and, consequently, the validity of their proceedings is 
to be tested by the rules applicable to other courts of limited 
jurisdiction —Nowlin v. McCalley..............cceeeseccees 6 

2. Jurisdiction of battalion court-martial——aA battalion court-martial 
can only try defaulters at battalion musters: it has no jurisdic- 
tion to assess a fine against a person for refusing to accept an 
appointment as captain, and neglecting to fill vacancies in his com- 
pany by election or appointment; nor for his failure to attend 
in person, and neglecting to order the defaulters of his company 
to attend, the court-martial by which the fine is imposed; nor 
for his failure to present to the court-martial, or to his superior 
officers, a muster-roll of his company.............es0e: soosee © 


CRIMINAL LAW. 

1. Dying declarations—A statement written by an attorney during 
the night on which the deceased died, held not admissible as 
the dying declarations of the deceased, when it appeared that 
the attorney propounded questions to him, which he tried to 
answer, but was unable to do so; that his attendant friends 
then “ explained the questions to him, and made the answers, 
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CRIMINAL LAW—contInveED. 
to which he assented only by nodding his head ;” that the state- 
ment, consisting of the answers thus made, was, when finished, 
«read over to him by the attorney, slowly and distinctly, and he 
signified his assent thereto by nodding his head ;” “that he 
spoke buta few words afterwards, and had frequently to be 
~ aroused ; and that he seemed, while the statement was being 
read to him, to be in a stupor.”—-McHugh v. The State,....... 317 
2. Same——To authorize the admission of dying declarations as 
evidence, the State must first prove to the court the existence, 
at the time they were made, of that despair of life on the part 
of the deceased, which is naturally produced by an impression 
of almost immediate dissolution, and which the law deems 
equivalent to a sworn obligation. .............0eeeceeeeeeees 317 
3. Same.—It is not essential to the admissibility of dying declara- 
tions, when reduced to writing, and signed by the deceased, 
that a subscribing witness thereto should be produced, or his 
absence accounted for.............seee0- awh Swale Beaeewes 317 
4, Criminal responsibility of infant—An infant, between seven and 
fourteen years of age, is, prima facie, incapable of committing 
crime ; but, if the evidence convinces the jury beyond a reason- 
able doubt, after allowing due consideration to his age, and to 
the additional fact that he is a slave, that he fully knew the 
nature and consequences of his act, and plainly showed intelli- 
gent design and malice in its execution, he may be convicted of 
Oe ee er ere 323 
5. Larceny of bank-bills—Bank-bills may be the subject of larceny 
from a storehouse, under section 3170 of the Code—Corbett v. 
Gee CTT TTT Teeter PIOET TS eee TT eee Tee 329 
6. Proof of genuineness and value of foreign bank-bills—A convic- 
tion cannot be had for the larceny of foreign bank-bills, without 
proof of their genuineness and value; yet these facts may be 
established, without the production of the act of incorporation, 
or proof of the handwriting of the bank’s officers, by the testi- 
mony of the person from whom they were stolen, to the effect 
that he received and passed them in the course of trade at their 
nominal value, and the testimony of others that such bills circu- 
lated as money in the community; and this proof being made, 
the genuineness and value of the bills should be submitted to 
ae ey OE CF a i inns ss cscs ewan aN ceed eres 329 
Effect of prisoner’s declarations as evidence—When the prisoner’s 
declarations have been adduced in evidence by the State, it is 
his right to have the entire conversation laid before the jury, 
and duly considered by them; yet it does not follow, “that the 
declaration so adduced in evidence must be taken as true, if 
there was no other evidence in the case incompatible with it.” 329 
8. Declarations of prisoner not admissible evidence for him—The 
acts or declarations of the prisoner are not admissible evidence 
for him, unless they occurred within the period covered by the 
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criminating evidence, or tend in some way to explain some fact 
or circumstance proved against him, or to impair or destroy the 
force of some evidence for the prosecution.—Chaney v. The 
State,..... Gikwnien besos SONS SK Roe e eo oo hee kedees.ckes 342 
9. Prisoner’s right to copy of venire-—Under the law existing before 
the adoption of the Code, (Clay’s Digest, 459, 22 53, 54,) a person 
indicted for a capital offense, if in actual confinement, was enti- 
tled to have a list of the jurors specially summoned for his trial, 
not including the regular jurors for the week or term, delivered 
to him two entire days before the trial; and if a copy of the 
entire venire, including both the jurors regularly and those 
specially summoned, was thus delivered to him, he could not 
have the whole venzre quashed, nor refuse to proceed with his 
trial, on account of any defect in the summons of one of the 
eer ee re ee eee eee eee ee eee eee 342 
10. Pending causes not governed by provisions of Code—In a crimi- 
nal case which was pending when the Code went into effect, 
and which is expressly exempted from its provisions by section 
12, the prisoner’s right to a copy of the venire must be determ- 
I Se NE Rs skids vn ee sea reese cdewwcnensersse’s 342 
11. Selling liquor to slave-——Presumptive evidence of offense ——Under 
section 3286 of the Code, the fact that a slave is found in the 
night time, immediately after coming out of a house where mer- 
chandise is sold, in possession of spirituous liquor, is made 
presumptive evidence of guilt against the keeper of the house, 
when indicted for selling liquor to such slave.——Huey v. The 
NE eee rkee eke EAWs WANES SRK DLE KERESNEN Re ¥ edie s once 349 
12. Retailing.—Selling liquor drunk on or about premises.—Although, 
ina majority of cases, it may be a question of fact for the jury, 
whether the place at which the liquor is drunk is “about the 
premises” of the seller; yet, where it is shown that the liquor 
was drunk in the public road, in front of the seller’s store, in full 
view thereof, and within the distance of ten, fifteen, or twenty 
steps, the court may instruct the jury that it was drunk “about 
the premises.” (Watker, J., dissenting.)—Brown v. The State, 353 
13. Gaming.— Sufficiency of indictment—An indictment for gaming, 
which charges the defendant, in several counts, with playing 
“ata game with cards, or dice, or at some device or substitute 
therefor,” at each one of the places prohibited by the statute, 
is a substantial compliance with the provisions of the Code. 
EES eR SS | ee ee 362 
14. Playing ata game with a device or substitute for cards ——To 
authorize a conviction under an indictment for gaming, on proof 
that the defendant played a game of euchre with dominoes, it 
must be referred to the jury to decide, Ist, whether that game, 
when played with dominoes, is substantially the same as when 
played with cards; and, 2d, whether dominoes had become, at 
the time of the defendant’s playing, a device or substitute for 
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CRIMINAL LAW—continvep. 
cards in playing euchre, or were in fact so used in that particu- 
lar game in which the defendant participated.............00. 362 
15. Opinion of witness inadmissible—A witness for the State can- 
not be asked, on cross examination, “whether or not dominoes 
were a device or substitute for cards in the game at which the 
eee eT ee ee 362 
16. Broker's office public house, and, prima facie, entirety.-A bro- 
ker’s office is a public house, within the prohibition of the 
statute against gaming; and where such office consists of two 
rooms, front and back, connected by a door, and the front room 
is used for the transaction of the broker’s business, and contains 
all his books, papers and money, the back room is equally 
within the statutory prohibition, although used and occupied as 
a sleeping room by a member of his family, who paid no rent. 
AVS OT Ws OM SUC UO Svat eds teyoig ano avasesareiele vate Aa vaIorehds eee 371 
17. Objections to petit jurors—lIn the organization of the jury for 
the trial of a person charged with a misdemeanor, the State 
having objected to three of the jurors on the regular panel, 
“the court, before permitting their places to be filled, required 
the defendant to make his objections to the remaining nine ;” 
and the defendant having objected to three of them, “ the court 
directed the sheriff to summon six jurors of the other regular 
panel, to supply the places of the six thus objected to, and 
required the State and the defendant to select out of the six 
jurors so summoned.” Held, that the action of the court was 
pan Mecnisiaaanismeae TEC CU CEE ECC ne 371 
18. Carrying concealed weapons.—A person who, in the room of 
another in which there are several persons, bears in his vest 
pocket a pistol, which is willfully or knowingly covered or kept 
from sight, is guilty of a violation of the statute (Code, 3 3274) 
against carrying concealed weapons.—Owen v. The State,...... 387 
19. Sufficiency of transcript on change of venue—If the defendant, 
after going to trial without objecting to the sufficiency of the 
certified transcript on which he is to be tried, afterwards moves 
in arrest of judgment, because the transcript does not show 
the organization of the grand jury, by which the indictment 
was found ; and the court suspends action on the motion, until 
an amended transcript has been obtained, supplying the defi- 
ciency of the first, and then overrules the motion,—there is no 
error in this of which the prisoner can take advantage. 
(Waker and Sronz, JJ., holding, that the court had power 
thus to supply the defects of the transcript; and Ricx, C. J., 
holding, that the defect was waived by the prisoner.) —Bramlett 
We ee si his ERAS ew b Be ine wa endo tars dceewee tees 376 
20. Constitutionality of 3615 of the Code—Section 3615 of the 
Code, requiring the accused, after change of venue, to be tried 
ona certified copy of the indictment, is not violative of any 
constitutional provision........scseecececsccecceececs save ee 
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21. Sufficiency of verdict—A verdict in these words, “We, the 
jury, find the defendant guilty of murder in the first degree, 
and assess capital punishment,” having been altered, at the sug- 
gestion of the court, so that the last clause read, “and that he 
must suffer death,”—held good and sufficient in either form.... 376 


CURTESY. 

1. When husband is entitled to curtesy in wife’s lands—Where lands 
are conveyed during coverture to the separate use of the wife 
in fee, and the deed reserves a life estate to the grantor, the 
husband does not, on the death of the wife living the grantor, 
become tenant by the curtesy.—Planters’ Bank of Tennessee v. 
AME GLRL ERK SEP RGAESAEARE EOD Kheen seen DeSoure seventies 626 


CUSTOM. 
1. Requisites of custom.—Whenever there is conflicting evidence 
as to the existence of a particular custom, the jury should be 
instructed, that a custom, to be valid and binding, must be uni- 
form, and so generally known and acquiesced in, and so well 
established, that the parties must be presumed to have con- 
tracted in reference to it—Steele v. McTyer’s Adm’r......... 667 
2. Admissibility to affect bill of lading.—Parol evidence is admissi- 
ble, to show that, by a custom existing ona particular river, 
flat-boatmen were not responsible for a loss caused by dangers 
of the river, although the bill of lading contained no such excep- 
GOR cs sveaes facto ieee DeeRO RENEW ses eee eer eee ree 667 
3. Same.—Parol evidence is admissible, to show that the words 
“ dangers of the river,” as used in a bill of lading, by usage and 
custom include dangers by fire—Hibler v. McCartney........ 501 
4, Admissibility on question of negligence—Evidence of a custom 
to carry torch-lights at night, on board of steamboats, cannot 
be received to affect the liability of the owners for a loss by 
fire caused by the negligent use of such lights............... 501 


DAMAGES. 

1. In detinue.—In detinue, the plaintiff is entitled to recover dam- 
ages without proof of a demand, from the commencement of 
the defendant’s unlawful possession ; but where the defendant’s 
possession is not clearly shown to have commenced at the time 
of his purchase, it is error in the court to instruct the jury that 
he is liable for damages from the time of his purchase. 
eee TTT TTT CTT Tere Tee Te eee ee Tere eee 186 

2. In action for use and occupation.—In an action for use and occu- 
pation, against one who has entered under an agreement for a 
term, a recovery may be had for the rent of the entire term, 
although he quitted the premises before the expiration of the 
term; but a mere tenant at will, who had no term vested in him, 
is only liable for the value of his actual occupation —Crom- 
8 err Teeter re TT eT Terr rT Te Teeter 412 
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DAMAGES—conrTINUED. 
3, For breach of warranty of soundness of slave——In an action to 


recover damages for the breach of a warranty of soundness of 
a slave, whose unsoundness rendered her entirely valueless, 
the purchaser is entitled to recover the amount paid by him for 
reasonable and proper charges for care and attention to the 
slave, with interest from the time of payment——Roberts v. 
i ae i at a i i ve jal sea Silat sila iat maaa 


4, Construction of contract, as to measure of damages for breach. 


Plaintiff having built a mill on defendant’s land, thereupon the 
parties entered into a written contract, containing the following 
stipulations: That plaintiff should “continue to keep the mill 
in good order, or by performing all the mechanical labor neces- 
sary to keep the machinery in good running order,” should 
“receive for his services one third of the toll arising from said 
mill, and should “have the privilege of ginning his cotton and 
threshing his grain toll free ;” that defendant should “continue 
to furnish the mill-seat, with all the necessary conveniences and 
appurtenances thereto, and all materials necessary for putting 
said machinery in order for running,” should “at all times fur- 
nish a miller,” and should be “entitled to two thirds of the 
profits ;” and that, if either party wished to sell his interest in 
the mill, he should “give the other the refusal of said interest.” 
Held, that the measure of damages, which the plaintiff was 
entitled to recover on account of an unauthorized sale by the 
defendant, was not the value of his labor on the mill at the time 
of the sale, but the value of one third of the toll, with the priv- 
ilege of ginning his cotton and threshing his grain toll free, less 
the value of the services necessary on his part to keep the mill 
in running order.—Lecroy v. WigginS............eeseceeeees 


DEEDS. 
1. Construction.—A deed of gift, by which a mother conveys lands 


to her married daughter, “for her sole and separate use, behoof 
and benefit, exclusive and independent of the property and con- 
tracts of her husband, and unto her heirs and assigns forever ;” 
and containing a reservation, or stipulation on the part of the 
daughter and her husband, both of whom executed the deed 
with the grantor, to the effect that the grantor, “for and during 
the term of her natural life, may have, use, occupy and enjoy 
the before conveyed premises, free and exempt from payment 
of rent, impeachment for waste, and all and every other charge 
for the possession, improvement, or use of the said premises,”— 
reserves a life estate to the grantor, with a vested remainder in 


fee in the daughter.—Planters’ Bank of Tenn. v. Davis,.....:.., 
2. Validity of absolute deed intended as mortgage-—A deed absolute 


on its face, but intended as a mere security for the payment of 
a debt, is fraudulent and void as to existing creditors; and when 
its validity is attacked, in a contest between one claiming under 
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DEEDS—continvep. 
it and a sheriff who levied on the property conveyed, the fact 
that it was intended as a mortgage, in connection with.the bona 
fides of the debt, is not admissible to repel the idea of fraud. 
Hartshorn v. Williams, ....c0..05 see's ease ENT ET See eye 149 
3. Admissibility of parol evidence to prove absolute deed a mortgage. 
At law, it is not competent for the grantee of a deed, absolute 
on its face, to show by parol that it was intended to operate 
only as a mortgage ; but such evidence would be admissible for 
a creditor assailing the deed for fraud................eceeees 149 
4. Validity of voluntary conveyance.—A voluntary conveyance is not 
void, as against a subsequent purchaser for valuable considera- 
tion without notice, unless made with a fraudulent intent.—Gard- 
ER INUD ee ce eb cise os Aw Ss ae Sib Biola ve aneeauwe eos 180 
5. Same.—A voluntary conveyance cannot be avoided by a subse- 
quent creditor, without proof of an actual fraudulent intent. 
[MAD WON IMIE: . 6 Rhee wo kGb en scWabeue souks Gsewdwsaseseeus 244 
6. Same.—A contract between husband and wife, by which a sep- 
arate estate is created in the wife in the earnings of herself and 
her domestic servants, is void as to the existing creditors of 
the husband, but valid as to his subsequent creditors, unless 
assailable for intentional fraud.—Pinkston v. McLemore,...... 308 
7. Proof of actual fraud in voluntary conveyance—A contract between 
husband and wife, by which a separate estate is created in the 
wife in the earnings of herself and her domestic servants, after 
defraying the family expenses, will not be declared void, at the 
instance of subsequent creditors of the husband, on proof that 
he was greatly embarrassed with debts and contingent liabili- 
ties when the contract was made; when it also appears that he 
then possessed a large estate, consisting of real and personal 
property, which was then unincumbered, and which is not 
shown to have been insufficient for the payment of his debts; 
and that money was collected from him under execution for five 
ee NR 65s SNId be nds ee sbeveowerseoues 308 
8. Validity of deed of trust for indemnity of sureties—A deed of 
trust on slaves, executed by the guardian of several minors 
under fourteen years of age, who was in embarrassed circum- 
stances, for the indemnity of the sureties on his bond ; provid- 
ing that the property shall remain in the possession of the 
grantor until the happening of the contingencies on which a 
sale is authorized ; and authorizing the trustee to proceed to 
sell the property, on the written request of the four sureties, 
their agents or attorneys, after the grantor had committed a 
breach of his bond, and had failed to save his sureties harmless, 
—is void on its face, (Code, 3 1550,) as against the grantor’s 
credstora—Meynoclda ¥.Crook,,......cccccscccciccescccvececes 634 
9. General assignments by insolvent debtors—Section 1556 of the 
Code, respecting general assignments by insolvent debtors, 
does not render void a general assignment which provides for 
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DEEDS—conTINUED. 
preference among creditors, but only declares that such assign- 
ment shall: enure to the benefit of all the grantor’s creditors 
equally ; consequently, where the validity of a mortgage is im- 
peached for fraud, this statute can have no application.—Price 
vy. Mazange & Co.,......... bs deans ces vies Dbh ee aes eee 701 

10. Validity of mortgage—A mortgage, executed by a debtor who 
is insolvent or in failing circumstances, to one of his creditors 
who has knowledge of his pecuniary condition, and whose debt 
is not due or bearing interest; conveying the debtor’s entire 
stock of goods, together “ with such other goods and chattels as 
the said B. [mortgagor] may from time to time hereafter pur- 
chase and place in said store, to keep up and renew his stock 
in trade ;” fixing no law-day, but authorizing the mortgagee to 
sell, at public or private sale, on default being made in the pay- 
ment of any of the notes and interest,—is fraudulent and void 
as against the existing creditors of the mortgagor.......... .. 701 


DEPOSITIONS. 
1. General objection to deposition—A general objection to a depo- 
sition, on the ground of the irrelevancy and incompetency of 
the evidence, may be overruled entirely, if any portion of the 
evidence is admissible-—Walker v. Forbes & Co.,............ - 9 
2. When motion to suppress must be made.—In a case not governed 
by the provisions of the Code, it is not necessary that a motion 
to suppress a deposition, on account of the incompetency of the 
witness from interest; should be made before the commence- 
ment of the trial, when it appears that a specific objection to 
the competency of the witness on that ground was made before 
filing cross interrogatories.—Fitzpatrick’s Adm’r v. Baker,.... 563 
3. Specification of grounds of objection—When a party offers a 
deposition, accompanied by a release of the witness, admitting 
that he is incompetent without a release; and the opposite 
party thereupon objects to the deposition, on the ground that 
it did not appear that the release was known to the witness, the 
objection is sufficiently definite and specific.................. 563 
4, Motion to suppress on account of defects in commissioner’s return. 
Where a commissioner certifies, that the witness was person- 
ally known to him, “and, after being duly sworn, deposed as set 
forth above in his answers to the annexed interrogatories ; and 
that said answers, as above set forth, were reduced to writing, 
read over to, approved, and signed by said witness” in his 
presence,—the certificate shows a substantial compliance with 
the requisitions of the st«tute, (Code, 33 2322-23,) and, in the 
absence of evidence to the contrary, is presumptive evidence 
that the commissioner did his duty in the execution of the com- 
mission.—Roberts v. Fleming,....... Ss b0me bce an Web eee ee 683 
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DETINUE. 

1. Statute of limitations available under general issue—In detinue, 
the defense of the statute of limitations is available under the 
plea of non detinet—Traun v. Keiffer and Wife,............... 

2. Coercing satisfaction of judgment—A judgment in detinue, in 
favor of the plaintiff, having been reversed on error, at the in- 
stance of the defendant, after satisfaction had been coerced 
under execution, the plaintiff cannot be required, before pro- 
ceeding with another trial of the cause, to restore the money 
and property to the defendant or to the sheriff.............., 

3. Estoppel against setting up outstanding title—In detinue by one 
claiming as trustee of a married woman, under a deed of gift 
from her husband, against a subsequent purchaser from the 
husband, the defendant is estopped from setting up an out- 
standing title in the wife—Gardner v. Boothe,............... 

4. Demand and damages.—In detinue, the plaintiff is entitled to 
recover damages Without proof of a demand, from the com- 
mencement of the defendant's unlawful possession ; but where 
the defendant’s possession is not clearly shown to have com- 
menced at the time of his purchase, it is error in the court to 
instruct the jury that he is liable for damages from the time of 
PUT Sa TS PETS LET e TE LUTE TROP 

5. Judgment for defendant.—In detinue, if the property has gone 
into the possession of the plaintiff on his execution of the stat- 
utory bond, and the verdict of the jury is in favor of the defend- 
ant, the judgment should be for the property itself or its alter- 
nate value; and a judgment for the specific property alone will 
be reversed on error at the instance of the plaintiff—Wittick’s 
Adm’r v. Keiffer and Wife,.........., FaiS4 eNnw eRe cuay Cee 


DISGCONTINUANCE. 

1. What amounts to discontinuance—Under a conditional order for 
a change of venue, by consent of parties, to either one of two 
specified counties at the plaintiff’s election; which order was 
never completed by the action of the court, after the plaintiff 
had made his election, in directing the papers of the cause to 
be transmitted by the clerk to the county chosen,—the fact that 
the plaintiff endeavored for several years to have the cause 
entered on the docket of the court in one of the counties named 
in the order, but without success, and during that time took no 
steps relative to the cause in the court in which it was first 
pending, does not amount toa discontinuance, when it is not 
shown that the file of papers was ever removed from the first 
Soort-—Ex parte Hetadon,. 0.0... bis eles cite sceeevesas 

2. Waiver of objection to discontinvance.—After a party, who has 
been allowed to intervene as defendant, has filed the plea of not 
guilty to the amended declaration, it is too late for him to dismiss 
the proceeding on account of a discontinuance——Steambeat 
ME ty NIN 15 ob tines oc 44 6 oe Gca e eine pai Sle Se wis cee 
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DOWER. 

1, Not barred by statute of limitations—The act of 1843, (Clay’s 
Digest, 329, 3 93,) limiting “all actions for the recovery of lands, 
tenements, or hereditaments,” to ten years after the accrual of 
the cause of action, does not apply to suits, either at law or in 
equity, seeking an allotment of dower.—Ridgway v. McAlpine, 458 

2. Nor by staleness of demand.—Mere lapse of time short of twenty 
years, independent of other equitable circumstances, does not 
authorize a court of equity to treat a suit for dower as a stale 


ERROR AND APPEAL. 

I. Wuen Aprrat Liss. 

1. When appea! lies—An appeal does not lie from an order of the 
circuit court, overruling a motion to dismiss the suit for want of 
EE DOE BO oe 600000 ngroc ese ced: andanmetn ssanbaweenes 243 

2. Jurisdiction by consent.—Consent of parties, express or implied, 
cannot confer on the appellate court jurisdiction of ascause in 
which there is no final judgment to support the appeal—Mabry 
Ce ii ln: sla aici i nti aceasta tate btwn en ae 243 


II. Practice. 


3. Parties to appeal, and description of decree —On final settlement 


of the accounts of two administrators de bonis non, cum testamento 
annexo, who had also acted as testamentary guardians of the 
decedent’s infant children, but without authority, two separate 
decrees were rendered ; one against the administrators as such, 
and the other against them as guardians. The guardian ad litem 
of the infants reserved exceptions to several rulings of the 
court, in the matters of account relating both to the administra- 
tion and to the guardianahip, which were embodied in one bill 
of exceptions. The infants sued out an appeal, by their guardi- 
an ad litem, and assigned as error the rulings of the court to 
which exceptions were reserved. On motion to, dismiss the 
appeal, on account of the improper consolidation of the two 
decrees, held, that the appeal brought up only the decree in the 
matter of the guardianship, because the decedent’s widow, who 
was a party to the other decree, was not made a party to the 
appeal; and the motion was overruled.—Dunham v. Hatcher,.. 483 
4, What constitutes record in arbitration case—When a pending 
suit is submitted to arbitration without an order of court, under 
an agreement that the award shall be made the judgment of 
the court, the submission and award do not constitute a part of 
the record, unless so made by order of the court, and identified. 
PE Se CII nis + 6 40:0:5 000 tends ceshcbinkeeakien ih 108 
5. What constitutes record of garnishment case—When an appeal is 
taken by a garnishee from the judgment rendered against him, 
the judgment against the original defendant constitutes no part 
of the record of the cause, unless made so by bill of excep- 
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tions, or in some other appropriate manner. (Waker, J., dis- 


senting.)—Faulks v. Heard & Due.......... gevbepseeeseaian 516 


6. What constitutes record in sci. fa. against bail—In scire facias 
against bail, for the failure of the principal to appear in accord- 
ance with the condition of their bond, the recognizance is no 
part of the record, unless made so by plea or bill of exceptions. 


Richardson v. The State,.........ccccccccccece a RN 347 


J 


When judgment in appeal case is not revisable on error.—Where 
the court is, by consent of parties, substituted in lieu of a jury 
to try the facts of a case, in which, without such consent, the 
law would not authorize the court to try them, its decision on 
the facts is not revisable on error.—Stein v. Jackson,.......... 
8. Same.—In an appeal case involving less than twenty dollars, 

which is tried by the court without the intervention of a jury, 
(Code, 2 2369,) to enable the supreme court to revise the judg- 
ment of the circuit court, all the evidence must be set out in the 
bill, of eXceptions.—Stein v. Feltheimer,.................... 
9. Error without injury in sustaining demurrer to special plea —The 
sustaining of a demurrer to a special plea, even if erroneous, is 
not a reversible error, when the record shows that the defend- 
ant had the benefit of the same matters of defense under the 
general issue.—Fail & Miles v. McArthur,.............eeeeee. 
10. Error without injury—Where all the evidence is set out in 
the bill of exceptions, and shows that the plaintiff can never 
recover, the appellate court will not, at his instance, examine 
into the correctness of any of the rulings of the primary court. 
RSNA ENN MNNMRUIT Sc AGik si fo wip ab Owe b0 006 s\e.0'0 bocwi-a 6-s-0' MEE 
11. Same.—Where the plaintiff’s right of action is founded ona 
decree in chancery, which is an uncontroverted fact in the case, 
and that decree confers on him the right to maintain the action, 
the appellate court will not, at the instance of the defendant, 
examine into the correctness of the rulings of the primary court 
on the special pleadings in the case, since those rulings, even if 
erroneous, can work no injury to the defendant.—Leonard v. 


24 


57 


26 


EER AE ais Se ean SG SARI ES PSP AAO CaP ease 488 


12. When admission of illegal evidence 18 reversible error.—The 
admission of illegal evidence, against a party’s objection, is an 
error for which the judgment will be reversed at his instance, 
unless the record shows that the jury were explicitly directed 
to disregard such evidence.—Shields & Walker v. Henry & 
MOe, «iis Si ot Ee ias ae ans basins s 4/55 5)s Mee wow b en sida we 

13. Substantial defect in complaint not available on error. —When an 
appeal case is, by consent of parties, submitted to the decision 
of the court, “ upon the facts as well as the law,” a substantial 
defect in the complaint is not available on error.—Stein v. 
Gh NG ar kcaalts teak ah bis 2 ore'Ud bu ec'egie'oe cso uube 

14. Misjoinder of causes of action not available on error —Where the 
complaint shows a substantial cause of action, and no objection 
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ERROR AND APPEAL—conminvep. 
was interposed to it in the primary court, a misjoinder of causes 
of action is not available on error.—Walker v. Mobile Marine 
Dock & Mutual Insurance Co.,..........ccccwcwecsceccvecces 529 
15. Nor defective description of plaintiff—tIn an action brought by a 
corporation, the omission to aver its corporate existence in the 
complaint is not available on error, when the trial was had on 
the plea of the general issue, without objection to the suffi- 
SET OF Che COMPING. no. ni ocb cies darnsereseeat peeneas 529 
16. Nor misjoinder of defendants—In an action on a contract, 
against three defendants, who all pleaded the general issue, 
judgment on verdict having been rendered against two only, 
without objection on their part, they cannot reverse the judg- 
ment on error, although the statute (Code, 3 2156) does not 
authorize a judgment for the plaintiff in such case............ 529 
17. Same.—A misjoinder of defendants is not available on error, 
when the complaint shows a substantial cause of action against 
both defendants, and the question of misjoinder was not raised 
in the primary court.—Harris v. Plant & Co.,........ cmungirie 639 
18. Irregularity in decree pro confesso against husband available on error 
to wife—Where husband and wife are properly joined as 
defendants to a bill, which seeks to subject the wife’s separate 
estate to the payment of a charge created by her during covert- 
ure, an irregularity in entering a decree pro confesso against the 
husband, on publication against him as a non-resident, is availa- 
ble to the wife on error.—Keiffer and Wife v. Barney Brothers, 192 
19. Assignment of error not insisted on.—In civil cases, the practice 
of the appellate court is, to decide only the points presented by 
those assignments of error on which counsel insist in argument. 
Robinson’s Adm’rs v. Tipton’s Adm’r...........0-eeeeeeeees . 595 
20. Waiver of objection to revivor of suit—When an administrator 
de bonis non is appointed during the pendency of a suit, which 
was brought originally by the intestate in his life-time, and 
afterwards revived it: the name of his administrator in chief ; if 
the defendant makes no objection in the primary court to the 
right of the administrator in chief to proceed to judgment, he 
cannot raise the objection on error..........e.ceeceseeeeeces 595 
21. Presumption in favor of judgment.—The rule is well settled, 
that all reasonable presumptions will be indulged in favor of 
the judgment of the primary court, and that error must be 
affirmatively shown.—Henderson v. Renfro,...........0seee0s 101 
22. Same.—To authorize the reversal of a judgment on error, the 
record must affirmatively show that the action or ruling of the 
primary court was wrong: it is not enough that the appellate 
court cannot see that such action or ruling was right——Duck- 
worth’s Ex’rs v. Butler and Wife,.........ccccccccccccsccess 164 
23. Same——Where a witness, who was excluded by the primary 
court as incompetent, is shown by the record to have been a 
party to the proceeding, though a subsequent statement in the 
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bill of exceptions recites that his name was stricken out as a 
party, the appellate court cannot presume that his name was 
thus struck out when he was offered as a witness.—Taylor vy. 
Meee che costa ckeoshdecscechesosdercousccecnn 59 
24. Same.—Where the regularity of the appointment of an admin- 
istrator de bonis non is collaterally attacked, the order itself not 
showing why it is made, nor how, why or when the administra- 
tor in chief was removed ; while neither the transcript nor the 
pleadings purport to set out all the facts connected with the 
appointment, or to contain an exemplification of the entire 
record of the probate court, the appellate court will presume, 
in favor of the ruling of the primary court, that a sufficient 
reason to justify the action of the probate court exists of record 
in that: court.—Lyon v. Odom,..........scccccccccscvcsveccs 234 
25. Conclusiveness of judicial decisions—A decision of the supreme 
court, construing a contract according to the statute, as set out 
in the record, of the foreign State in which it was made, is not 
conclusive on a second appeal, when the testimony of foreign 
experts, introduced on a second trial after the remandment of 
the cause, shows that that construction was erroneous. 
Wales ¥. Portes BOs i. ia Fic ic cc cee ccc ces ccctsc’ 9 
26. Same.—A judicial decision is to be regarded as conclusive, not 
only of the point presented in argument and expressly decided, 
but of every other proposition necessarily involved in attaining 
the conclusion expressed.—Bloodgood v. Grasey,.......-..... 575 
27. Same.—The correctness of the decision of this court, relative to 
the construction of a bill of lading given by a common carrier, 
which was made nearly twenty years ago, and which has been 
twice re-asserted, again quoted with approbation, and never 
departed from or assailed in any subsequent case, cannot now 
be questioned.—Hibler v. McCartney,...........cceeeeeeeees 501 
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Ill. Jup@ment. 


28. Judgment reversed and remanded.—In reversing a judgment on 
nil dicit against husband and wife, because the complaint shows 
no catise of action against the wife, the appellate court cannot 
itself render the proper judgment, but will reverse the judg- 
ment in toto, and remand the cause to the primary court. 
Sprague and Wife v. Daniels, Elgin & Co.,............200eee 444 
29. Judgment reversed and rendered.—In reversing a judgment on 
appeal, the appellate court will render the proper judgment, 
(Code, 2 3034,) when the record states facts sufficient to author- 
ize it——Oemapbell v. May... sooo. c's vc cccwccceccccccveteccses 567 
30. Judgment corrected and affirmed —A judgment against a garni- 
shee, in favor of a judgment creditor, which does not specify any 
amount, will be corrected on error, at the appellant’s costs, and 
rendered for the proper amount, when the record shows the 
facts necessary to authorize it—Hall v. Baldwin,, Phelps & Co., 509 
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31. Same.—A judgment against a garnishee, which is fatally defec- 
tive because it does not specify the amount of the plaintiff’s 
judgment against the original defendant, cannot be corrected 
and affirmed on error, when the record nowhere discloses the 
59 facts necessary to authorize the amendment.—Faulks v. Heard 
eats... £66 ES Ms Shei ee yee ete ee .. 516 
32. Decree reversed, but not remanded.—In reversing a decree of the 
probate court, in the matter of the final settlement of a guardi- 
an’s accounts, on account of a want of jurisdiction apparent on 
the record, the cause will not be remanded, unless it is suggest- 
ed that the want of jurisdiction can be obviated in the event the 
cause is remanded.—Dunham v. Hatcher,........ Sane ele 483 
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ESTATES OF DECEDENTS. 


4 1. Mississippi statute of descent and distribution —Under the Missis- 
sippi statute regulating the descent and distribution of the 
estates of intestates, as the same is set out in the record in this 
case, an illegitimate child takes equally with legitimate children 
in the estate of their deceased mother.—Alexander’s Adm’r v. 
ND, 55:5 aes ltnaks vids Bs. da vk Paes cage eee 241 

2. Election by distributees as to ratification of unauthorized act of admin- 
istrator.—An estate having been kept together for several years 
by an administrator, under the erroneous supposition that he 
was acting under an order of court, the distributees may, at 
their election, either ratify his unauthorized acts, or hold him to 
a strict statutory accountability; but their election must be 
entire, and must be announced before entering on the account. 
Stewart's Heirs v. Stewart’s Adm’r,...........ccscccceccsers 207 

3. Jurisdiction of equity to settle—The settlement of a dece- 
dent’s estate, which has been commenced in the probate 
court, may be removed into chancery by the administrator, 
whenever the powers of the former court are inadequate to do 
complete justice between the parties; as where the distributees 
seek to charge the administrator with the payment of money, 
against which he has a complete equitable defense not avail- 
able before the probate court...............eeeee sip enkiat 207 


See ADVANCEMENT. 


ESTOPPEL. 
1. Against owner of hired slave from maintaining trover for conversion. 
If the owner of two hired slaves, after instituting an action for 
the conversion of one of them during the term, transfers to a 
third person the note given for the amount of the hires, and 
ql regains the possession and ownership of it, by executing his 
own note in its stead, before it falls due or is paid, this does not 
estop him from recovering for the conversion.—Fail & Miles v. 
McArthur,...... SECT OY eee Tere ceGKiba. tres Rea ie 
2. Against party contracting with corporation from alleging inva- 
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ESTOPPEL—continveED. 
lidity of contract—A party who contracts with a municipal 
corporation for the performance of works which the corpora- 
tion has no authority to construct, and who has received the 
benefit of his contract, is not estopped, when sued by the cor- 
poration, from setting up its want of authority to make the con- 
tract.—City Council of Montgomery v. M. & W. Plank-Road Co., 76 
3. Implied from silence—If a person suffers another, in his pres- 
ence, to purchase from a third person property to which he has 
a title, of which title the purchaser is ignorant, his failure to 
assert his title will estop him from afterwards setting it up 
against such purchaser ; but mere silence, upon which no action 
has been predicated, no liability incurred, and from which no 
loss has been sustained, cannot amount to an estoppel.—Traun 
NE No Gh iu kciabe sa dheseascebevecuceseaes 136 
4. Against setting up outstanding title—In detinue by one claiming 
as trustee of a married woman, under a deed of gift from her 
husband, against a subsequent purchaser from the husband, the 
defendant is estopped from setting up an outstanding title in the 
Wife.->- Gardner ¥. Boothe,.. oc ccs cccccsccececcecte cvcceus 186 
5. Against sureties of sheriff by act of principal——In an action 
against a sheriff and his sureties, for the jailor’s negligent 
treatment of a slave who was apprehended and committed to 
jail as a runaway, the fact that the slave was received as a runa- 
way, by both the sheriff and jailor, does net estop the sureties 
from showing that the commitment was void.—Governor v. 
iy Ble ee eee ee OP ere Sere re Le eee 
6. Against partnership by act of partner.—The transfer by one part- 
ner, of a demand which shows on its face that it belongs to the 
partnership, in payment of a debt which he and a third person 
owe, and for which the partnership is not bound, does not estop 
the partnership from suing on the claim.—Nall & Brooks v. 
RG ss dius s Rae FURIE. UU Cee ie oe Feed ee'v i veersseel 
. Estoppel by judgment.—A judgmentin a former suit for freedom, 
in favor of the petitioner’s mother, rendered after the birth of 
the petitioner, does not operate an estoppel on one claiming 
under the defendant therein.—Bloodgood v. Grasey,.......... 575 
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EVIDENCE. 

I. ADMISSIBILITY AND RELEVANCY. 

1. Relevancy of evidence to prove consent—Where the issue is, 
whether the plaintiff consented to a sale by defendant of a mill 
in which they were both interested, evidence showing that his 
consent was fraudulently procured is irrelevant.—Lecroy v. 
WON SE 6 PUT bc thas 5 SOC EUR aS Bo i's Codie S Wee 5 cehid o's va 

2. What must be shown to authorize admission of evidence prima facie 
illegal and irrelevant—When a party offers evidence which is, 
prima facie, illegal as well as irrelevant, it is not sufficient for 
him to state to the court, “that he could probably, by other 
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EVIDENCE—conTINUED. 
evidence, so connect the defendant with it as to make it compe- 
tent evidence.”—Shields & Walker v. Henry & Mott......... 53 
3, Admissibility of former will—Where the probate of a will is 
contested, on the grounds of mental incapacity, fraud, and 
undue influence, another will, executed by the testator eight 
years previously, and making a different disposition of his 
property, is admissible evidence for the contestants. (Overrul- 
ing Roberts v. Trawick, 13 Ala. 68.)—Hughes v. Hughes’ Ex’r... 519 
4, Evidence of plaintiff’s general bad character—tIn slander, issue 
being joined on the pleas of not guilty and justification, the 
defendant may prove, in mitigation of damages, that the plaint- 
iff’s general character for honesty, before the speaking of the 
words charged, was bad.—Fuller v. Dean........ Yu wleno watighiice 654 
5. Evidence of plaintiff’s general reputation in respect to particular 
crime charged.—-The fact that plaintiff was generally suspected 
in the neighborhood, before the speaking of the words by 
defendant, of the particular crime imputed to him by those 
words, is also admissible evidence for the defendant, in mitiga- 
tion of damages, although the charge was unfounded in fact... 654 
6. Relevancy of evidence to prove contract of common carrier.—The 
fact that the owners of a flat-boat were; in former years, engaged 
as common carriers in the transportation of cotton by flat-floats 
on the same river, is admissible but not conclusive evidence to 
show that they were acting in the same capacity in the particu- 
lar contract in controversy.—Steele v. McTyer’s Adm’r....... 667 
. General notoriety admissible to prove knowledge of fact—Where 
the validity of a mortgage is impeached for fraud, the fact that 
the mortgagor, at the time of its execution, “was notoriously 
insolvent,” is admissible evidence, as tending to prove that such 
insolvency was known to the mortgagee. (Overruling Stanley 
§ Elliott v. The State, 26 Ala. 26.)—Price v. Mazange & Co..... 701 
8. Evidence of property in foreign jurisdiction not admissible on issue 
contesting validity of mortgage.—On the trial of an issue respect- 
ing the validity of a mortgage, between a judgment creditor of 
the mortgagor and the mortgagee as garnishee, the fact that the 
mortgagor, at the time of the execution of the mortgage, owned 
lands in Texas, is not admissible evidence for the garnishee... 701 
9. Admissibility of evidence to show intention of parties to contract. 
Where the terms of a parol agreement to insure goods are in 
issue as to the point at which the risk was to terminate, the 
agent of the insurance company, by whom the contract with the 
assured was made, cannot be allowed to testify that, if the ques- 
tion had been asked athe time the contract was made, he would 
have charged a higher premium to cover risk on the goods to 
the point for which the assured contends.—Mobile Marine Dock 
and Mutual Ins. Co. v. McMillan & Son..........ceeeveceeers 711 
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10. Relevancy of evidence affecting contract of insurance.—In an action 


on a parol agreement to insure cotton shipped from Mobile to 
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EVIDENCE—contInveD. 
New Orleans, the terms of the contract being in issue, the plaint- 
iff may adduce evidence of the business .in which he was en- 
gaged ; but the fact that the consignees had a general policy 
which would cover the cotton from the time of its reaching New 
Orleans, is irrelevant and inadmissible...................... TL 





cy 


II. Apuisstons, Dectarations, Hearsay, Res Gestaz. 


11. Admission implied from payment under legal process—The deliv- 
ery of property to the sheriff, or the payment of its assessed 
value in money, under process in his hands issued upon a judg- 
ment which is afterwards reversed, is no admission or acknowl- 
edgment of the plaintiff’s title——Traun v. Keiffer and Wife.. . 136 

12. Evidence rebutting admission implied from silence—Defendant 
having proved, that the slaves in controversy were appraised as 
a part of the estate of his intestate, in plaintiff’s presence, and 
that plaintiff then asserted no title in herself, it is competent 
for the plaintiff to rebut this evidence, by proof of her private 
assertions of title to one of the appraisers, before the comple- 
EPP ET ESET TTT TE LECEELELEerTiee 136, 199 

13. Admission implied from silence.—In slander for words spoken, 
charging larceny, defendant cannot be allowed to prove that, 
prior to the speaking of the words alleged, a third person had 
made the same charge against plaintiff, and that plaintiff did not 
then deny the charge.—Fuller v. Dean...................... 654 

14. Admission of fact and law—The existence of an outstanding 
equitable title to land in a third person may be proved bya 
party’s parol admission.—Lewis v. Harris................... 689 

15. Admission of husband—Although the admissions of the hus- 
band cannot be made the foundation of a decree of divorce in 
favor of the wife ; yet they are competent evidence against him 
on the question of the custody of the children.—Cornelius v. 
OS a ys Pe eee Po ae ee ee ea 479 

16. Admissibility of declarations as part of res geste.—The declara- 
tions of a third person, explanatory of a contemporaneous act, 
are not admissible evidence on the principle of res geste, unless 
the act which they explain is itself relevant and material—Fail 
DL LOTS TET ERECT 26 

‘17. Admissions of partner admissible evidence against co-partner.—In 
trover against a partnership, for the conversion of a hired slave 
by employing her ina service different from that which was speci- 
fied in the contract, the admissions of one partner, during the 
existence of the partnership, as to the terms of the contract of 
hiring, are competent evidence against his co-partner........ 26 

18. Same.—The declaration of one of the partners in a livery- 
stable, made during the existence of the partnership, to the 
effect that a horse purchased by him was bought for the firm, is 
admissible evidence for the vendor, in an action against the 
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EVIDENCE—conTINvED. 
other partner, as survivor, to recover the price of the horse. 
NN 6 ai UN Bi ia ie ti 6 0746 AON wey 
19. Admissibility of declarations as part of res geste.—The declara- 
tions of the purchaser of a horse, made after the consummation 
of the purchase, and when the vendor was not present, to the 
effect that he had won the horse, or had bought him on his own 
account, are not competent evidence against the vendor, in an 
action brought by him against a third person, as surviving 
partner of the firm of which the purchaser was a member, to 
recover the price of the horse..............ceeceeeeceesees 
20. Admissibility of agent’s declarations as evidence against principal. 
To make the declarations of an agent admissible evidence 
against his principal, they must be explanatory of some con- 
temporaneous act within the scope of his authority —Winter & 
i eres T bbws A tog e USES Sa 
21. Declarations of proponent not admissible to invalidate will—The 
acts and declarations of the proponent of a will, who is also 
one of the legatees, cannot invalidate the will, nor defeat its 
probate, even when they might estop him from claiming any 
interest under it—Taylor v. Kelly.............. $6660 RSI 
22. Declarations of administrator, executor and legatee not admissible 
to establish will—_Where an administrator is cited to produce a 
paper in his possession, which is alleged to be the will of the 
decedent ; which paper, when produced, is propounded for 
probate by one of the legatees therein named, at whose instance 
the citation was issued, and contested by the administrator, who 
is named executor and made the principal legatee,—the decla- 
rations of the administrator cannot be received to establish 
the validity of the will—Wittick v. Traun.................. 203 
23. Admissibility of slave’s declarations.—The declarations and admis- 
sions of a slave, made at the time of his arrest as a runaway, 
are not competent evidence for the party making the arrest, in 
an action against the owner to recover the statutory penalty. 
Faorpe v. Berireaghas. oii. o soi cece ies de cep Soot ele of 159 
24. Declarations against interest, and explanatory of possession.—The 
admission of the husband, while in possession of a slave, to the 
effect that he held under a loan from his wife’s father, and was 
willing that the latter should convey the slave to the wife, are 
admissible evidence against a purchase1 at execution sale against 
the husband, under a judgment subsequently rendered.—Cole 


33 


59 


25. Admissibility of wife's dudevations-—Tise declarations of the 
wife, made contemporuneously with the delivery of money to 
another person, to the effect that it was her separate property 
and did not belong to her husband, are admissible evidence as 
a part of the res geste ; secus, as to her declarations, made at the 
same time, to the effect that the money was the proceeds of her 
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own labor, under an agreement with her husband that she might 
retain it as her own.—McLemore v. Pinkston..............., 266 
26. Admissibility of defendant’s declarations——Conceding that, in an 
action against the owners of a flat-boat, as common carriers, for 
negligence, the defendants may prove their instructions to the 
master of the boat not to take any freight until he reached a 
point on_the river below that at which plaintiff’s cotton was 
shipped; yet, they cannot be permitted to prove, that the rea- 
son assigned for such instructions, in the same conversation, 
was, that a full cargo for the boat had been already engaged at 
the points below.—Steele v. McTyer’s Adm’r.........4...... 667 
27. Dying declarations.—A statement written by an attorney during 
the night on which the deceased died, held not admissible as 
the dying declarations of the deceased, when it appeared that 
the attorney propounded questions to him, which he tried to 
answer, but was unable to do so; that his attendant friends 
then “ explained the questions to him, and made the answers, 
to which he assented only by nodding his head ;” that the state- 
ment, consisting of the answers thus made, was, when finished, 
“read over to him by the attorney, slowly and distinctly, and he 
signified his assent thereto by nodding his head ;” “that he 
spoke but a few words afterwards, and had frequently to be 
aroused ; and that he seemed, while the statement was being 
read to him, to be in a stupor.”—-McHugh v. The State,....... 317 
28. Same.—To authorize the admission of dying declarations as 
evidence, the State must first prove to the court the existence, 
at the time they were made, of that despair of life on the part 
of the deceased, which is naturally produced by an impression 
of almost immediate dissolution, and which the law deems 
equivalent to a sworn obligation. ..............ceecececceees 317 
29. Same.—It is not essential to the admissibility of dying declara- 
tions, when reduced to writing, and signed by the deceased, 
that a subscribing witness thereto should be produced, or his 
absence accounted for..... Naas anne pp bawnie she de come 317 
30. Effect of prisoner's declarations as evidence—When the prisoner’s 
declarations have been adduced in evidence by the State, it is 
his right to have the entire conversation laid before the jury, 
and duly considered by them; yet it does not follow, “that the 
declaration so adduced in evidence must be taken as true, if 
there was no other evidence in the case incompatible with it.” 
I NS i. ctv wifnsl Hb bb walk Mga 4a bdo 5a ew ed 329 
31. Declarations of prisoner not admissible evidence for him.—The 
acts or declarations of the prisoner are not admissible evidence 
for him, unless they occurred within the period covered by the 
criminating evidence, or tend in some way to explain some fact 
or circumstance proved against him, or to impair or destroy the 
force of some evidence for the prosecution.—Chaney v. The 
PKB desc awee HOS AV shes eSREE SQ OTs ethan ended oeddened eee 342 
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32, Hearsay inadmissible —In trover against a sheriff, for levying 
an attachment against a partnership on goods claimed by plaint- 
iff under a purchase from one of the partners individually, the 
declarations of the other partners, to the effect that they had 
sold out their interest in the goods to their copartner, are mere 
hearsay, and, therefore, incompetent evidence.—Hartshorn v. 
Williams..,........ ieasis aves Pied sdasadiere en yi be bekics 

33. Same—A witness, testifying to the mental incapacity of the 
testator, cannot be allowed to detail conversations between her- 
self and third persons, relative to the testator and the cause of 
his eccentricities—Hughes v. Hughes Executor.............. 

34. General notoriety admissible to prove knowledge of fact—Where 
the validity of a mortgage is impeached for fraud, the fact that 
the mortgagor, at the time of its execution, “ was notoriously 
insolvent,” is admissible evidence, as tending to prove that such 
insolvency was known to the mortgagee. (Overruling Stanley 
§ Elliott v. The State, 26 Ala. 26.)—Price v. Mazange & Co..... 

35. Weight of verbal admissions as evidence——Although a verbal 
admission, deliberately made, may afford proof of the most sat- 
isfactory character; yet it is erroneous to instruct the jury, 
that it is the “ best kind of evidence.”—Wittick’s Adm’r v. Keiffer 
and Wife..... Pree ty CaO RG: dha sm Kieiese besa Kakem alan Calor ae ae 


III. Burpen, Wercut, AND SuFFICIENOY. 


36. Charge on weight and effect of evidence—A charge to the jury, 
asserting that, “if witnesses differ, and all have equal opportu- 
nities of knowing the facts about which they testify, then, even 
if one has sworn affirmatively, the jury are not bound to believe 
him, but, in determining what is correct testimony, will look 
to all the facts and circumstances of the case,”—though involved, 
ambiguous, and, possibly, tending to mislead the jury, does not 
assert an incorrect legal proposition.—Taylor v. Kelly....... . 

37. Proof of execution of former will.—The testimony of one of the 
subscribing witnesses toa will, executed about fifteen years 
previously, to the effect that the body of the instrument and his 
own signature are in his handwriting, although he has no recol- 
lection of it aside from the instrument itself, “and that he takes 
it for granted that said H. [testator] made his mark thereto, as 
he was unable to write, “is, prima facie, sufficient proof of exe- 
cution to let the instrument go before the jury——Hughes v. 
he CPT ECCT ee ED 

38. Party cannot impeach evidence adduced by himoetf. —When the 
answer of a garnishee is adduced in evidence by the contest- 
ing plaintiff, he cannot discredit it in a request for instructions 
to the jury; nor can the court, ex mero motu, as in favor of 
the plaintiff, give any charge to the jury which tends to discredit 
the answer.—Price v. Mazange & Co.........sseeeeeeerenves 
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IV. Matters Jupicratty Known. 





39. Charter of corporation—Judicial notice cannot be taken of the 
charter of an incorporated plank-road company, which is a pri- 
vate corporation.—City Council of Montgomery v. M. and W. 
CET a cuccccébiceccens¥ccseassesosintvbeey Cun 76 

40. Rivers and towns.—The courts of this State judicialiy know that 

- no part of the Tallapoosa river lies within the corporate limits 
OF the Gity OF MONtSOMOTY Foo... nk ccc wc cdvcesccsecvcner 16 

41. Public lands—It is a historical fact, of which the courts of 
this State are bound to take judicial notice, that all the lands 
in Franklin county are held under the government of the United 
INE Ws MONEE, os waveecccnscsscnsesseavectaeseee 689 

42. Time—Courts will take judicial notice of the coincidence of 
days of the month with days of the week, as shown by the 
almanac.—Aliman and Wife v. Owen..............ce000. i | y| 


V. OBJECTIONS. 


43. General objection—When evidence is on its face prima-facie 
illegal, a general objection is sufficient to exclude it—Lecroy 
eee leah cnp thes bér¥owossehes anaes cesbertie 13 

44. Same.—A general objection to evidence, of which a part is 
legal, may be overruled entirely —Robinson’s Adm’rs v. Tipton’s 


ET han cake Mey eas oR da Weaas aVe canny Sieh oe cues ee eke 595 


45. Implied waiver of objection to illegal evidence-—The failure to 
object to the admission of evidence, or to move its exclusion, is 
an implied waiver of all objections to its admissibility —Thom- 
OPE TEL TOL LEC EPEL CETL EL STEER 

46. Objections in chancery cause——The appellate court will not, ina 
chancery case, consider an objection to evidence which was not 
raised before the chancellor—Thompson v. Lee.............. 292 


VI. Opinion, AND LEGAL ConcLusion. 


47. Opinion of expert in foreign law—An attorney of a foreign 
State may testify to the exposition, interpretation and adjudica- 
tion of the statute law of that State—Walker v.Forbes & Co.. 9 

48. Opinion of witness as expert—A witness cannot be allowed to 
testify to the value of machinery, when it appears that he has 
not the knowledge requisite to enable him to testify as an expert. 
CINE. iv ccbentadesesecsscdvurscesdpesccnnth 

49. Proof of value of machinery.—An expert, called to testify to 
the value of machinery, cannot be asked, “If said machinery 
cost $3,200, and was warranted to cut 3,000 feet of inch boards 
in a day, and yet could cut but 1,500 feet ina day, how much 
0 EE CE Te ee aT 

50. Opinion of witness in gaming case.—A witness for the State can- 
not be asked, on cross examination, “whether or not dominoes 
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were a device or substitute for cards in the game at which the 
_defendant played.”—Harris v. The State.............00000e 362 
51. Opinion and belief of witness held synonymous——When a sub- 
scribing witness to a will testifies to his belief of the testator’s 
mental capacity, and his deposition shows that he used the 
words as synonymous with opinion, the answer will not be sup- 
pressed.— Hughes v. Hughes’ Ex’r,..........seceeevscceeeee 519 
52. Opinion of physician as to value of slave-—A heel who has 
some knowledge (though but limited) of the value of slaves, 
and who ‘has examined and prescribed for the slave in contro- 
versy, may state that “her medical bill, for attention to her, 
would exceed the profit she could render her owner.”—-Roberts 
DINE» 5 6044s NG pd peer bab evidsedediek caadbeei eeu 683 
53. Opinion of witness as to meaning of term in contract—Except 
in matters of science and skill, and some other special cases 
resting on peculiar circumstances, a witness cannot be allowed 
to testify to the meaning of a word or term used in a coatract. 
Mobile Marine Dock and Mutual Ins. Co. v. McMillan & Son.... 711 


VII. Or Partigs. 


54. Establishing correctness of demand by plaintiff ’s own oath.—The 
statute (Code, 23 2313-14) authorizing the plaintiff to establish 
the correctness of his demand by his own oath, where the 
amount in controversy does not exceed $300, does not apply to 
actions against corporations aggregate.——Yonge v. Mobile & 
ordi wee tetnaclhiag ETT ee sti 422 
55. Admissibility of garnishee’s answer as evidence—The answer of 
a garnishee, when controverted by the plaintiff, may be given 
in evidence by the plaintiff, but not by the garnishee himself. 
WED V. OMNES BOs. oi os oo cc ev nds rene Sieusanbeaeebee 701 


VIII. Paro, anp WRITTEN. 


56. Admissibility of parol evidence to affect writing.—The legal effect 
of a written contract cannot be varied by proof of antecedent 
parol stipulations, or representations made through the medium 
of a letter; but such evidence is admissible to show fraud in 
the procurement of the written contract.—Townsend & Milliken 


57. Admissibility of parol evidence to affect record.—Parol evidence 
cannot be received to vary or contradict a record; but, where 
the record does not show on what ground the judgment was 
rendered, the deficiency may be supplied by parol —Thomason 
a SERRE LE ETP E EET OE OL a kL ee hist delichoe 108 

58. Admissibility of parol evidence to vary written acceptance of bill. 
In an action by the payees against the acceptor of a bill of ex- 
change, the defendant cannot be allowed to prove that he 
accepted the bill under a verbal agreement with the payees, to 
the effect that, if the bill was not paid at maturity, the payees 
“should not call upon him until they had prosecuted the draw- 
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ers to judgment or naeieeniy, and used all proper and lawful 

means to collect the same.”—Cowles v. Townsend & Milliken,. .. 133 
59. Admissibility of parol evidence to prove absolute deed a mortgage. 

At law, it is not competent for the grantee of a deed, absolute 

on its face, to show by parol that it was intended to operate 

only as a mortgage ; but such evidence would be admissible for 

a creditor assailing the deed for fraud.—Hartshorn v. Williams, 149 
60. Parol evidence not admissible, at law, to vary bill of sale—Where 

a bill of sale for a slave is, by the direction of the purchaser, 

executed by the vendor toa third person, and delivered to him, 

as a security for the repayment of the purchase-money advanc- 

ed by him, the subsequent repayment of the money by the pur- 

chaser, cannot, at law, divest the title out of such grantee. 

(Rice, C. J., dissenting.)—Jones v. Trawick’s Adm’r,........... 253 
61. Admissibility of parol evidence in aid of written memorandum. 

Where a written memorandum, which does not amount to a con- 

tract, is drawn up after the conclusion of a valid parol contract, 

parol evidence is admissible in aid of it; and the oral evidence 

and memorandum may be concurrently admitted to prove the 

terms of the contract.—Mobile Marine Dock & Mutual Ins. Co. 

eR as s bbw bWh acs bn 00 aces cte6ees00000s cee 711 
62. Parol evidence of custom as to construction of bill of lading.—Pa- 

rol evidence is admissible, to show that the words “dangers 

of the river,” as used in a bill of lading, by usage and custom 

include dangers by fire—Hibler v. McCartney............... 501 
63. Same.—Parol evidence is admissible, to show that, by a cus- 

tom existing on a particular river, flat-boatmen were not respon- 

sible for a loss caused by dangers of the river, although the bill 

of lading contained no such exception.—Steele v. McTyer’s 
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64. Parol evidence of indebtedness.—The issue being whether the 
defendant was able to pay a debt barred by the statute of limi- 
tations and bankruptcy, he may prove his indebtedness to third 
persons, without producing the written evidence of that indebt- 
edness, or accounting for its non-production—Duffie v. Phil- 
id Rae Awe pees Abies bd sat nebes bvage teece es cacerses 571 

65. Parol evidence of contract within statute of frauds—Parol evi- 
dence cannot be received in reference to a contract which the 
statute of frauds requires should be in writing.—Lecroy v. Wig- 
EER ia seh ART beeen 0) oh eds eetuees cournweseee 13 

66. Same—A witness may testify to the fact, “that the said W. R. 
sold him the land for $2,000,” without producing the written 
evidence of the sale, or accounting for its absence.—Robinson’s 
a Reis voc Si eie's ce cndncsctvnedacoceesen 595 

X. Supsrance or Issuzr, AND VARIANCE. 


67. Variance-—Under a complaint for the breach of a special con- 
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tract, by which plaintiff agreed “to cut a canal, or ditch, three 
quarters of a mile long, twelve feet wide, and one and a half feet 
deep, more or less ; the earth to be thrown on the east side of 
the ditch, making a dam or levee,”—a contract which binds 
him “to complete a canal, three quarters of a mile long, twelve 
feet wide, throwing the dirt on the east side, making a dam, or 
levee, one and a half feet deep, more or less ; also, to open the 
track,” is not admissible evidence on account of the variance. 
Boylston v. Sherran,.........ssssececccccscccccscscescscncs 538 
68. Same.—In an action on a promissory note barred by the stat- 
ute of limitations, to which the defendant pleads the statute of 
limitations and bankruptcy, and the plaintiff replies a subse- 
quent promise, proof of a subsequent promise by the defendant 
to pay the principal only, without the interest, does not entitle 
the plaintiff to a recovery.—Duffie v. Phillips,..............4+ 571 
68. Same.—Under a complaint alleging the purchase by plaintiff of 
an outstanding equitable title in several persons, for which he 
seeks. to recover damages from his vendor, a recovery cannot be 
had on proof of the purchase of such title from one of the per- 
sons named.—Lewis V. Harris,...........sseeeeecesceees oo. 689 


EXECUTION. 


1. Difference between void and voidable fi. fa—When there is less 
than fifteen days between the teste and return day of an execu- 
tion, the writ is not absolutely void, but voidable only, and, 
until quashed or set aside, is as effectual to create or continue a 
lien as if it were free from irregularity —Brown, Toler & Phil- 

BE Vi RRM dS ins ance vice vees se ¥acdoes etacpeesaned 146 

2. Who may claim the benefit of exemption law.—A married woman 
residing in this State, who has no children, and whose husband 
is a non-resident, is not entitled to claim the benefit of the ex- 
emption law, (Code, 3 2462,) because she has no family within 
the contemplation of the statute—Keiffer and Wife v. Barney 
IR 'v.n-0 ss CRS s acu Sune da Cable abn wasee tds oes 192 

3. Sale of mortgaged property under execution against mortgagor. 
Under section 2455 of the Code, the interest of one who has 
conveyed a slave, by bill of sale absolute on its face, as a mere 
security for the payment of a debt, may be sold under execution 
against him; and the sheriff must, of necessity, have the right 
to take the slave into his possession.—McConeghy v. McCaw, 447 

4, Suspension of execution by order of court—A general order of 
the circuit court, granting to the clerk twenty days, in addition 
to the time allowed by the statute, for issuing executions, ex- 
cuses the clerk for failing to issue execution within the time 
prescribed by the statute—Code,3 2423. (Sronz, J., dissenting, 
held the order void.)—Davidson v. Wiley, Banks & Co.,........ 452 

5. Lien of execution on growing crop—By the common law, which 
is now unaffected by statutory provisions in this State, (Code, 

50 
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@ 2461; Session Acts 1853-54, p. 69,) an execution is a lien ona 
growing crop from the time of its delivery to the sheriff, 
MoKeasice & Son v. Lampley,............cceccecosccccenseec 526 





ey 


EXECUTORS AND ADMINISTRATORS. 


1. Authority of one of several co-executors.—One of two joint execu- 
tors cannot, without the concurrence of his co-executor, create 
a pecuniary liability against their testator’s estate, by a con- 
tract for the purchase of property; nor are the admissions of 
one executor sufficient to establish such contract as against the 
estate.—Scruggs v. Driver’s Ex’rs,...........ccesccceccccces 274 
2. Administrator’s liability for hire of slaves.—An administrator is 
not chargeable, on settlement of his accounts, with the full value 
of the hire of a slave belonging to his intestate’s estate, whom, 
on account of his ill health, he did not hire out, when it is shown 
that he acted under the advice of a physician; nor with the hire 
of other slaves for a small portion of the year, when it is shown 
that he made unsuccessful efforts to hire them out for that time, 
and that they were employed during the time in repairing the 
fences, &c., on the plantation, which it was his duty to rent out; 
nor with any loss which may ensue from the private hiring of 
slaves, (Code, 3 1751,) unless he is shown to have acted in bad 
faith —Henderson v. Renfro,.........ccccccccsccccccccccces 101 
3. Power to submit to arbitration.—In this State, an administrator 
has power to compromise or submit to arbitration an action 
brought by him for the recovery of chattels belonging to his 
intestate’s estate—Jones v. Blalock,..............-eeeeeeeeee 180 
4. Liability —An administrator is chargeable, on setilement of his 
accounts, with the amount of a note taken by him for the price 
of property sold belonging to the estate, although he shows that 
the claim “ proved insolvent;” but, where it is shown that a 
note, given for the price of a negro sold by him, was success- 
fully defended as to a part of the demand, and that the loss is 
not attributable to the fault or laches of the administrator, he is 
only chargeable with the amount actually collected on it.—Stew- 
ertn Adan’s wv. Bigwartie Bates). a 65eo'n'c soins dsineeescavecvcnsiles 207 
5. Compensation—An administrator is entitled to compensation, 
on settlement of his accounts, except in cases of gross negli- 
gence or willful default... .......sceccccccevcecccsorsccsces 207 
6. Non-residence good cause of removal_—Under thie law existing in 
this State before the adoption of the Code, the removal of an 
executor or administrator from the State, without making a set- 
tlement of his accounts, was sufficient to authorize his removal 
from the trust; and his continued non-residence, since the Code 
became operative, is, under its provisions, (3 1696,) good cause of 
removal, although he had left the State before the Code went 
into effect.—Harris v. Dillard........... Kxine tebPnaes ewetiien 191 
7. Ex-parte statement of administrator's accounts —Under the provis- 
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’ | ions of the Code, (23 1878-79,) authorizing the ez-parte statement 

; of an account against an administrator “from the materials in 

526 the office of the probate judge,” the perfection of publication is 


equivalent to personal service; and a former decree of the 
court, ascertaining a balance in his hands, but not in favor of 
any particular person by name, is a sufficient predicate for a 
final decree against him.—Lyon v. Odom...........0.-.ee00. 234 
8. Costs of contested items of account.—The costs of the attendance 
of a witness, summoned to testify in relation to a contested item 
with which the administrator is sought to be charged under 
274 section 1824 of the Code, are within the enlightened discretion 
of the primary court, although he is also summoned to testify 
in relation to another contested item of credit (2 1814) which is 
reduced.—Henderson v. Ronfro..........cceccccccccccscccce 101 
9. Jurisdiction of equity over foreign executors—Where foreign 
executors file a bill in the chancery courts of this State, against 
the personal representative of their testator’s widow, asking 
the rescission, on the ground of mistake, of a contract by which 
they purchased the widow’s interest in their testator’s estate ; 
and it appears that, although the widow never received her full 
distributive share of the estate, there is no danger of loss to 
| the defendant. if remitted to the foreign jurisdiction for its 








O1 recovery, and that there are no assets of the estate in this 
State—the court will not entertain across bill to compel the 
plaintiffs to account for such distributive share—Scruggs' v. 
, Se NO oa 5 sini s 5 5 nt ccccescescccanscpeeennpebie 274 
0 
FRAUD. 


1. Fraud question for jury—The question of fraudulent intent, in 
the execution of a voluntary deed, is for the determination of 
the jury; and the court has no right to assume that such intent 
is proved, even if there isa strong tendency of the evidence in 
that direction—Gardner v. Boothe.........cce.ceeeeececees 186 
2. Fraud vitiates contract—A contract, procured by fraud, is void, 
even where the fraud consists of a misrepresentation as to the 
legal effect of the contract in a material particular—Townsend 
Pe Fi DOWN, 5 ici cin cues ehicwds ow sngeenssecaee 428 
3. When misrepresentations constitute fraud—A misrepresentation 
as to the legal effect of a writing, in a matter of mere judgment 
equally open to the inquiries of both parties, does not consti- 
tute a fraud; yet, if any peculiar fiduciary relation exists be- 
tween the parties, of which one knowingly avails himself to 
mislead the other by a misrepresentation of the legal effect of 
the contract, or knowingly takes advantage of the other’s actual 
ignorance of the law,—this would amount to a fraud..... coves 428 





See, also, Cuancery, 1, 2, 7, 8, 9. 
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1. Parol evidence of contract within statute—Parol evidence 
cannot be received in reference to a contract which the 
statute of frauds requires should be in writing.—Lecroy v. Wig- 
SE Sad PRA s beta thes MRKAS So 45 o0bngs 0005065 640 e cen 13 

2. Same.—A witness may testify to the fact, “that the said W. R. 
sold him the land for $2,000,” without producing the written 
evidence of the sale, or accounting for its absence.—Robinson’s 
TE Ws SPOUT BEE Pe pn cncns 0 sc00e ccesnnnsussoenenaene 595 

3. Three years possession of personalty.—Three years possession of 
personal property, under a loan, does not render such property 
liable to the debts of the bailee contracted before the expiration 
of the three years.—Durden v. McWilliams.................. 206 

4. Proof of gift—A voluntary conveyance of a slave, to the sole 
and separate use of a married woman, is not required to be 
acknowledged or proved in open court, when it is shown that 
the possession remained with the husband and wife under the 
ED Vy WON sy sang ccc csbesercedncessccees soiadhele 244 

5. Contract not to be performed within one year.—A parol agreement 
for a lease, for the term of one year, to commence at a future 
day, is void as a contract under the statute of frauds ; yet, it may 
be looked to, to explain the subsequent holding of the premises, 
and to show that it was not upon the terms of a prior valid 
lease.—Crommelin v. Thiess & Co............ cee cee eee ceeee 412 

6. Sufficiency of complaint on contract within statute—In declaring 
on a contract which the statute of frauds requires should be in 
writing, it is not necessary to allege in the complaint that it was 
reduced to writing.—Robinson’s Admr’s v. Tipton’s Adm’r.... 595 


FRAUDULENT CONVEYANCES—See Deeps. 


GUARANTY. 


1. Construction of guaranty.—A guaranty, endorsed on a promis- 
sory note before maturity, in these words, “I guaranty the pay- 
ment of the within,” imports an absolute engagement to pay the ° 
debt at maturity, in default of payment.by the makers. 
Townsend & Milliken v. Cowles...............scccees cece 428 

2. Notice to guarantor of principal debtor’s default——Where the 
principal debtor is insolvent at the time the debts fall due, 
notice of his default is not necessary to charge the guarantor, 
since the latter can, in such case, sustain no injury from the 
want of notice.—Walker v. Forbes & Co............-eeee vues 9 


GUARDIAN AND WARD. 


1. Appointment of testamentary guardian.—The appointment by the 
probate court of an administrator de bonis non, cum testamento 
annexo, confers no authority on the person appointed to act as 
testamentary guardian of the decedent’s infant children ; nor has 
the probate court jurisdiction to settle his accounts as such 
guardian.—Dunham v. Hatcher.............0.secccceccccees 483 
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HUSBAND AND WIFE. 

1. Husband’s right to wife's choses in action—If the husband does 
not reduce to possession, during coverture, his wife’s distribu- 
tive share of an unsettled estate in the hands of an administra- 
tor, the administrator cannot, after the death of the wife, hold 
her distributive share as an equitable set-off against a debt due 
to him from the husband.—Stewart’s Adm’r v. Stewart’s Heirs.. 207 

9. Contract of feme covert, living separate from her husband, and 
owning separate estate—A married woman, owning a separate 
estate by deed, and living apart from her husband by agreement 
with him, could not, at common law, make any contract upon 
which either she or her personal representative could be sued 
at law ; and this principle of the common law is not affected by 
any statutory provisions of this State-—Parker’s Executor v. Lam- 
ER eT ee ee Pre My per ery Foe. tr 89 

3. Separate estate of wife in proceeds of her own labor —Although 
the husband may, by an irrevocable gift to a trustee, or by some 
other clear and distinct act, create a separate estate for his wife 
inthe proceeds of her own labor ; yet the declarations of the wife, 
contemporaneous with the delivery of money to another person, 

are not, of themselves, sufficient to establish such separate 

estate, as between the person to whom the money was delivered 

and a purchaser at execution sale against the husband.—McLe- 

more v. Pinkston.......... ite 29s aw ekg e whee een ek Oa cine 266 
4, Same.—The husband may, by gift or contract, create in his wife 

a separate estate in the proceeds of her own labor ; the validity 

of such gift, as against creditors, being subject to the same rules 

which apply to other voluntary conveyances.—Pinkston v. 

NS s sw sWun AeNE EN ps ok enuns baedeeeh onan 308 

5. Separate estate in wife created by gift from third person.—lf a pur- 
chaser at mortgage sale of the husband’s property, after selling 

a portion of the property sufficient to reimburse him for the 

purchase-money paid, voluntarily conveys the residue to a 

trustee, for the sole and separate use of the mortgagor’s wife ; 

and there is no fraud in the transaction, the wife takes a sepa- 

rate estate in the property, which cannot be reached by her 

SE IID is on.54n 2 os s0n cnn cb nshheh eeen lees alee 308 

6. What law governs liability of wife’s separate estate for articles of 
family supply.—In an action against husband and wife, for arti- 
cles of family supply furnished since the 17th January, 1853, the 
liability of the wife’s separate estate is to be determined by the 

' provisions of the Code, (% 1987, 1997,) although such estate 
accrued to her under the act of 1850.—Durden and Wife v. 
NE © Ti 0.0.6 8.0590 4:04.95 nines 005) wexibanne ane 438 

7. For what articles wife’s separate estate is liable -——Under the Code, 

(2 1987,) the wife’s separate estate is liable, in an action at law, 

for “articles of comfort and support of the household, suitable 

to the degree and condition in life of the family,” such as the 
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HUSBAND AND WIFE—continvep. 


husband might have been charged with, at common law, in invi- 
tum ; including necessaries for the common use of the house- 
hold, but not articles purchased for the husband’s individual or 
ENG co es a rab oh os hx 60 bnoun cd bees bbaees byes 438. 
8. When wife. may sue alone—The wife may maintain trover in her 
own name, without joining her husband, for the conversion of a 
slave which she claims as part of her separate estate under 
the “woman’s law” of 1850.—McConeghy v. McCaw......... 447 
9. When wife may come into equity—A married woman, whose 
separate personal property has been sold under execution 
against her husband, may come into equity for its recovery, 
where no trustee was appointed by the deed which created her 
separate estate.—Cole v. Varner............ccceeeececcnsccs 244 
10. Removal of husband from trusteeship of wife’s separate estate, 
If the husband sell and transfer, without the assent of his wife, 
a promissory note which constitutes the bulk of her separate 
estate under the act of 1850, having been taken for the purchase- 
money of her property sold by them jointly ; and afterwards 
abandon her, and leave the State,—this is sufficient cause for his 
removal from the trusteeship of her separate estate.—Smyth v. 
a Whbd Ahad thon ci ceiil costcbaoe 54 nes sbnceseenives gene 39 
11. Sale and transfer by husband of chose in action belonging to wife's 
separate estate——Under the “ woman’s law” of 1850, the husband 
has no right to sell and transfer, without the assent of the wife, 
a promissory note given for the purchase-money of her property 
ee TD 0 ic wise bs tes besos s6b sb heb seeecnenkenee 39 








————— 


INFANTS. 

1. Criminal responsibility of infant—An infant, between seven and 
fourteen years of age, is, prima facie, incapable of committing 
crime ; but, if the evidence convinces the jury beyond a reason- 
able doubt, after allowing due consideration to his age, and to 
the additional fact that he is a slave, that he fully knew the 
nature and consequences of his act, and plainly showed intelli- 
gent design and malice in its execution, he may be convicted of 
murder.— Godfrey v. The State. . 2.2... ccc cs ccccccccccccces 323 

2. Father’s right to custody of infant child—On habeas corpus sued 
out by the mother, the probate court cannot take an infant child 
from the custody of its father, and give it to the mother, when 
no improper restraint of the infant is established.—Ez parte 
STEERS shah vous apachCEienasdessoed cuagesoeevewosseeren 425 

3. Custody of child confided to mother —Where the wife fails in her 
application for a divorce, but the proof establishes the fact that 
the husband is an habitual drunkard, requiring the control of 
frieads to prevent the commission of violence by him when 
intoxicated, the court will decree to the wife the custody and 
education of their only child, (a son, three years old when the 
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INFANTS—conTINUED. 
decree was rendered ;) but the order, in such case, should be 
temporary merely, and subject to future modification, as may be 
required by the welfare of the child, and justified by the subse- 
quent conduct of the parties.—Cornelius v. Cornelius......... 479 


INSOLVENT ESTATES. 

1. Time of verifying claim.—A claim against an insolvent estate 
must be filed and verified within nine months after the declara- 

. tion of insolvency. (Watxker, J., dissenting.) —Carhart, Brothers 
BG ¥. Cork's AtW ls 6.6 oii iivis cictiewsicteeiuedie 396 

2. Time of objecting to verification.—If a claim is not verified within 
the time required by the statute, an objection to it on that ac- 
count may be made at any time before or on the settlement.... 396 

3. Com nissioner’s certificate of verification —W hen a claim is verified 
before a commissioner of Alabama in another State, the certifi- 
cate of such commissioner is presumptive evidence that the 
oath was taken, and that it was taken before a lawful officer.... 396 

4, Proof of filing claim.—The mere fact that a claim was verified 
before a commissioner in New York city, five days before the 
expiration of the time allowed for filing claims, does not author- 
ize the probate court of Sumter county in this State, sitting at 
Livingston, to reject the claim on the ground that it was not 
filed in proper time, when the creditor’s attorney testifies that, 
according to his best recollection and belief, the verification 
was filed in the court before the expiration of the statutory 
a ee ea TITYECELETE RITE Kt 396 

5. Sufficiency of affidavit verifying claim —When a claim against an 
insolvent estate is verified by the oath of the claimant himself, 
the affidavit must show that the claim is a just and subsisting 
demand.—Lay v. Clark’s Adm’r.........c0c.cseeecceeeeceecs 409 

6. Same.—The affidavit of the claimant’s book-keeper, to the effect 
that he had entered on the books a bill of goods purchased by 
the decedent in his lifetime, and that the decedent’s note for the 
amount of the bill is justly due and owing, and that no part 
thereof has been paid, is a sufficient verification of a claim 
against an insolvent estate.—Trowbridge, Dwight & Co. v. Pinck- 
WOE ANE. cevievins ecw wcerseeve i wheee tA hae 424 


INSURANCE. 

1. Validity of parol agreement of insurance-—Neither the common 
law, nor any statutory provision of force in this State, requires 
that an agreement to insure against loss on goods by fire, be- 
tween two specified points, should be reduced to writing. 
Mobile Marine Dock and Mutual Ins. Co. v. McMillan & Son,.. 711 

2. Action lies on parol agreement to insure.—A party having an insura- 
ble interest in goods, and having made a verbal agreement with 
another for insurance on them against loss by fire, may, after a 
loss has occurred, maintain an action at law on the agreement.. 711 
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INSURANCE—continvED. 

3. Construction of contract of insurance as to commencement and 
termination of risk-—Under a contract for insurance on cotton 
from Mobile to New Orleans by a specified steamboat, the risk 
commences when the goods are put on board of the boat, and 
continues until they reach the usual place in New Orleans for the 
delivery of goods in that course of trade, unless it is shown 
that, according to the custom and usage of underwriters and 
persons engaged in the insurance business at the place where 
the contract was made, the word “New Orleans,” as used in 
such contract, meant, and was intended to mean, the usual place 
of unloading the boat in the course of that trade............, 71 





ne 


INTEREST. ’ 

1. On open account for goods sold and delivered —On a contract to 
pay for goods sold and delivered, interest attaches from the 
delivery of the goods, unless the contract fixes some other time 
of payment.—Shields & Walker v. Henry & Mott............. 53 


JUDGMENTS, AND DECREES. 

1. Form and effect of judgment of retraxit—A judgment of retrazit, 
which is as complete a bar as a judgment on verdict, can 
only be entered by the plaintiff in person; but a recital in the 
judgment entry, that “the parties came by attorney, and the 
plaintiff enters a retrazit,” sufficiently shows that the retrazit 
was entered by the plaintiff in person—Thomason v. Odum.... 108 

2. Judgment for defendant in detinue——In detinue, if the property 
has gone into the possession of the plaintiff on his execution of 
the statutory bond, and the verdict of the jury is in favor of the 
defendant, the judgment should be for the property itself or its 
alternate value ; and a judgment for the specific property alone 
will be reversed on error at the instance of the plaintiff—Wit- 
Ee Ee Fe ee ON I io nnn ce ocdin ceeds ccescnsdes 199 

3. Form and sufficiency of judgment against garnishee —A judgment 
against a garnishee, condemning a specified sum found due from 
him to the defendant, must specify the amount of the plaintiff’s 
judgment against the defendant. (Watxer, J., dissenting.) 
ee Te niin kde Wsnh cress eewnsss00dnanbesek 516 

4. Same.—A judgment against a garnishee, in favor of a judgment 
creditor, should be for the aggregate amount of the plaintiff ’s 
judgment, with interest and costs, if less than the amount of the 
admitted indebtedness, and should specify the amount.—Hall v. 
NNN Meas ciel Cawnl ca rdweadedé easbeetevsseas 509 

5. Coercing satisfaction of judgment——A judgment in detinue, in 
favor of the plaintiff, having been reversed on error, at the in- 
stance of the defendant, after satisfaction had been coerced 
under execution, the plaintiff cannot be required, before pro- 
ceeding with another trial of the cause, to restore the money 
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JUDGMENTS, AND DECREES—continvep. 


and property to the defendant or to the sheriff—Traun v. 
ME WR. oiicneicisassiecce coves tills Cinwehapamcbenen 
6. Conclusiveness of judgment in trover—A judgment on verdict in 
trover, in favor of the defendant, is conclusive on the plaintiff, 
in an action of detinue instituted by him against one claiming 
under said defendant, if the judgment was rendered before the 
defendant parted with the property, unless the plaintiff claimed 
in the detinue suit on a title acquired after the rendition of such 
judgment; secus, if the trover suit was commenced after the 
defendant therein had parted with the property, which after- 
wards came by regular transfers to the defendant in the detinue 
suit.—Thomason v. Odum...... eT Te ee re 
1. Conclusiveness of judgment on set-off —A defendant, having a cross 
demand against plaintiff, may use it as a set-off, but is not bound 
to doso ; consequently, the judgment is not conclusive on such 
demand, unless it was pleaded as a set-off—Robbins v. Harri- 


8. Estoppel by judgment,—A judgment in a former suit for freedom, 
in favor of the petitioner’s mother, rendered after the birth of 
the petitioner, does not operate an estoppel on one claiming 
under the defendant therein.—Bloodgood v. Grasey,.......... 

9. Admissibility of verdict and judgment as evidence for or against 
third person.—A verdict and judgment are not admissible evi- 
dence for a third person in another suit, within the meaning of 
section 2302 of the Code, unless they would be admissible 
against him if they had been in favor of the other party.—Har- 
PPE ROO s ok cs idew oh c ecu ecceteteenticnieeenee 

10. Notice of rendition of decree—A guardian, who has filed his 
accounts for settlement in the probate court, is bound to attend 
the court, from term to term, until his cause is disposed of, and 
has no right to special notice of the time when a decree will be 
rendered.—Allman and Wife v. Owen........c.sseeeeesseees 

11. Validity of decree against administrator, in favor of “ heirs when 
known.” —A decree of the probate court, rendered on the final 
settlement of an administrator’s accounts; reciting that “it 
appears said administrator has received and is chargeable with ” 
a specified sum, “and is entitled to credits amounting to” ano- 
ther specified sum, “ leaving a balance of $232 in his hands, to 
be distributed among the heirs of said estate hereafter, when 
known ;” and then ordering “that the preceding statement 
stand as the judgment and decree of this court, and, after said 
distribution, that said estate be held and esteemed finally 
closed,”—has not the requisites of a judgment, but is sufficient 
to authorize a decree against the administrator, on a proper 
proceeding, without further investigation of the accounts, unless 
he shows errors or mistakes in the account as stated.—Lyon v. 


12. Conclusiveness of decree of probate court.—A final decree of the 


136 
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JUDGMENTS, AND DECREES—conrtrnvep. 


probate court, rendered on publication against an administrator, 
cannot be collaterally impeached, on account of irregularities 
which would reverse it on error, when the record shows that 
the court had jurisdiction of the parties and subject-matter. .., 234 


13. Construction of agreement as to extinguishment of judgment.—W here 


a judgment debtor transfers to his creditor a claim for services 
rendered as special register in a chancery cause, under an 
agreement that the amount allowed and realized on it is to be 
applied to the payment of the judgment, and that the judgment 
is to be extinguished if $700 is realized from the claim,—the 
judgment is not extinguished, if less than $700 is allowed and 
realized on the claim, although the defendant himself pays 
enough to make up that amount.—Campbell v. May........... 567 


JURISDICTION. 
1. Of supreme court by consent—Consent of parties, express or im- 


9 
« 


plied, cannot confer on the appellate court jurisdiction of a 
cause in which there is no final judgment to support the appeal. 
TL ko Ve bcU Sed vas ee ies Sew seas veeseeoutcodin 243 


. Of circuit court as to amount——A motion against a sheriff, for 


failing to collect a fine assessed by a court-martial, cannot be 
made in the circuit court, when the amount of the fine is less 
than fifty dollars—Nowlin v. McCalley..............-eeeeeee 678 


3. Of battalion court-martial.—A battalion court-martial can only 


try defaulters at battalion musters: it has no jurisdiction to 
assess a fine against a person for refusing to accept an appoint- 
ment as captain, and neglecting to fill vacancies in his company 
by election or appointment; nor for his failure to attend in per- 
son, and neglecting to order the defaulters of his company to 
attend, the court-martial by which the fine is imposed; nor for 
his failure to present to the court-martial, or to. his superior 
officers, a muster-roll of his company.......... ree Ter ero 678 


JURORS. 


See Crrurnau Law, 9, 17. 


_ JUSTICE OF THE PEACE. 


1. Practice in appeal cases.—Although, under sections 2368 and 2369 


3. 


of the Code, an appeal case is required to be tried according to 
equity and justice, upon an issue to be made up under the 
direction of the court, and tried by a jury ; yet the parties may, 
by agreement, waive these statutory rights, and submit the case 
to the decision of the court, without the intervention of a jury, 
and without regard to the pleadings.—Stein v. Jackson...... . 24 


. Same.—In a case removed by appeal or certiorari from a jus- 


tice’s court, anew party cannot be brought in before the circuit 
court.—Peck & Rhodes v. Colby..........csccecscccsscccces 252 
Practice in appeal cases involving less than twenty dollars—In an 
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JUSTICE OF THE PEACE—continvep. 
appeal case involving less than twenty dollars, which is tried by 
the court without the intervention of a jury, (Cade, 3 2369,) to 
enable the supreme court to revise the judgment of the circuit 
court, all the evidence must be set out in the bill of exceptions. 


ge eee” eee eee 
4. Waiver of plea in abatement of jurisdiction of justice—In an ac- 
tion commenced in a justice’s court, if the defendant suffers 
judgment by default to be rendered against him, from which he 
takes an appeal to a jury, and afterwards removes the case by 
appeal to the circuit court, he cannot there plead in abatement 
on account of his being a freeholder and resident citizen of 


57, 


another county.—_-Thompson v. Clopton.............ceceeeees 647 
LACHES. 
See Cuancery, 2, 12, 
Dower, 2. 


LANDLORD AND TENANT. 

1. Implied renewal of lease—A yearly tenant, holding over after 
the expiration of his term, is presumed, in the absence of evi- 
dence to the contrary, to hold under the terms of the original 
lease ; but this presumption may be rebutted by proof of anew 
agreement, materially different from the original contract, 
although such new agreement is void under the statute of frauds 
because not reduced to writing.—Crommelin v. Thiess & Co... 

2. Tenancy at will—A yearly tenant, holding over after the expira- 
tion of his term, under a void parol agreement, is a mere tenant 
at will, whose tenancy may at any time be determined by quit- 
ting the premises, or by a demand of possession on the part of 
BP OEE 6 5 ons cds ces nos odscaecegdsscadscancunpaeannenas 

3. Tenant’s right to sub-let—In the absence of a stipulation to the 
contrary, a tenant has the right to sub-let the premises to an- 
other, to be used in any manner not inconsistent with the terms 
OE BR OW Wace kee ccecccccccsavenneee 64s5enee eee 

4. Breach of contract, and waiver.—Any interference by the land- 
lord with his tenant’s right to the enjoyment of the premises, to 
the full extent secured by the lease, authorizes the tenant to 
abandon the premises, and exonerates him from the payment of 
rent; but, if the tenant fails to abandon the premises within a 
reasonable time, or does any act inconsistent with the right to 


abandon, he thereby waives that right.............eeeeeeeeee 


LEGACY, AND DEVISE. 

1. Ademption of legacy.—Where the husband’s slaves, being under 
mortgage, are redeemed by his father-in-law, at his request, upon 
the understanding and agreement that they should be conveyed 
by deed to the wife, and are afterwards so conveyed to her; 
the redemption money being either furnished by the husband, 


412 
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LEGACY, AND DEVISE—conrinvep. 
or by his father-in-law on his credit and promise to repay,— 
this is not an ademption or satisfaction, in whole or in part, of 
a legacy to the wife under the will of her father previously 
executed.—-Duckworth’s Ex’rs v. Butler and Wife............ 164 





LIMITATIONS, STATUTE OF. 

1. Statute bars implied trust.—The statute of limitations of six years 
is, unless avoided, a complete bar in equity to the enforcement 
of an implied trust relative to personal property—NMartin v. 
i i rica ne eh» 6kenmhunne exh sex po enky 115 

2. Statute not avoided by creditor’s ignorance—An allegation in a 
bill filed by a creditor, seeking to enforce an implied trust in 
the proceeds of a note, which was placed by the principal 
debtor in the hands of his surety as an indemnity, and transfer- 
red by the surety to the defendant, “that the foregoing facts, 
relative to said note and the transfer thereof to defendant, have 
only come to complainant’s knowledge within two years before 
the filing of the bill,” is not sufficient to avoid the bar of the 
statute of limitations, when no fraud is alleged............... 115 

3. Statute available under general issue in detinue.—In detinue, the 
defense of the statute of limitation is available under the plea 
of non detinet—Traun v. Keiffer and Wife............ee++e00% 136 

4. Does not bar dower—The act of 1843, (Clay’s Digest, 329, 2 93,) 
limiting “all actions for the recovery of lands, tenements, or 
hereditaments,” to ten years after the accrual of the cause of 
action, does not apply to suits, either at law or in equity, seek- 
ing an allotment of dower.—Ridgway v. McAlpine........... 458 

5. Declaring on new promise.—In an action on a promissory note 
barred by the statute of limitations, to which the defendant 
pleads the statute of limitations and bankruptcy, and the plaint- 
iff replies a subsequent promise, proof of a subsequent promise 
by the defendant to pay the principal only, without interest, 
does not entitle the plaintiff to a recovery.—Duffie v. Phillips.. 571 

6. Limitation of lien on steamboat.——The act of Feb. 15, 1856, (Ses- 
sion Acts 1855-56, p.58,) enlarging the lien on steamboats to six 
months, instead of thirty days as provided by section 2706 of 
the Code, does not apply to causes of action on which the lien 
had been lost at the time of its passage——Steamboat Thompson 
ek, ie eee dees anaambinn 497 


MISTAKE. 
See Cnancery, 5, 17. 


MORTGAGE. 


1. Discharge of mortgage.—If the assignee of a mortgage invests 
in its purchase money furnished to him by the mortgagor, the 
mortgage is, pro tanto, discharged; and when such assignee 
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MORTGAGE—CconTINUED. 
seeks a foreclosure, the mortgagor is entitled to a credit for the 
money thus advanced by him.—McLemore v. Pinkston........ 266 
9. Release of equity of redemption set aside as fraudulent—Where a 
mortgagee avails himself of the advantages afforded by his po- 
sition as creditor, and the embarrassed condition and physical 
debility of the mortgagor, to obtain a release of the equity of 
redemption, a court of equity will set aside the transaction at 
the instance of the mortgagor.—Thompson v. Lee............ 292 
3. Sale of mortgaged property under execution against mortgagor. 
Under section 2455 of the Code, the interest of one who has 
conveyed a slave, by bill of sale absolute on its face, as a mere 
security for the payment of a debt, may be sold under execu- 
tion against him; and the sheriff must, of necessity, have the 
right to take the slave into his possession—McConeghy v. 
DEE. oA Roan estebnnkh os cccepeness cone diesseleeieeeee 447 
4, Validity of mortgage.—A mortgage, executed by a debtor who 
is insolvent or in failing circumstances, to one of his creditors 
who has knowledge of his pecuniary condition, and whose debt 
is not due or bearing interest; conveying the debtor’s entire 
stock of goods, together “ with such other goods and chattels as 
the said B. [mortgagor] may from time to time hereafter pur- 
chase and place in said store, to keep up and renew his stock 
in trade ;” fixing no law-day, but authorizing the mortgagee to 
sell, at public or private sale, on default being made in the pay- 
ment of any of the notes and interest,—is fraudulent and void 
as against the existing creditors of the mortgagor.—Price v. 
NY OE OR io 5.4 -s angina 0000 dd450bnp page Va chee 701 


NEW TRIAL. 
See REHEARING. 


OVERRULED CASES. 


1. Roberts o. Trawick, 13 Ala. 68, as to principle asserted in third 
head-note, respecting admissibility of evidence on trial of issue 
contesting validity of will, overruled by Hughes v. Hughes’ Ex’r, 519 

2. Stanley § Elliott v. The State, 26 Ala. 26, as to principle asserted 
in second head-note, respecting admissibility of general notori- 
ety to prove knowledge of fact, overruled by Price v. Mazange 
Oe WES sd adaa seb Ces heen sc 0hsn0 io a0 kp beg ee oben 701 

3. Steamboat Farmer v. McCraw, 26 Ala. 189, as to principle assert- 
ed in tenth head-note, respecting competency of witness under 
Code, overruled by Harris v. Plant & Co....... 0... ees eee eee 639 

4. Stodder v. Grant § Nickels, 28 Ala. 416, as to principle asserted 
in second head-note, respecting amendment of complaint by 
change of plaintiffs, overruled in effect by Dwyer v. Kennemore, 404 


PARENT AND CHILD. 
See Inrants. 
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PARTNERSHIP. 


1. Difference between contract of partnership and agreement to form 
partnership —Where the written articles recite that the parties 
“have entered into a partnership,” the terms and stipulations 
of which are stated, and fix‘no time for its commencement, they 
evidence nota mere agreement to form a partnership, but a 
subsisting contract of partnership from the day of their date. 
Ingraham v. Foster.......... japethsk oS0e' sad weo'ss caweeen 123 

2. Rescission of contract of partnership on account of fraud.—Where 
one partner files a bill against his several partners, for a settle- 
ment of the partnership accounts and his share of the profits, a 
fraud perpetrated by him on one of the defendants, in a former 
partnership between them individually, by means of which he 
procured the funds contributed as his share of the capital of the 
new firm, is no ground for annulling or rescinding the contract 
of partnership. (Rice, C.J., dissenting, held that such fraud 
was a bar to the relief sought by the bill.).................. 123 

3. When action at law lies between partners.—lf, after the dissolution 
of a partnership, the several partners sign their individual names 
to a note for a partnership debt, and one afterwards pays off 
this note, he cannot maintain an action at law against the others 
for contribution.—DeJarrette’s Ex’r v. McQueen,............. 230 

4. Same.—An agreement between two co-partners, after dissolu- 
tion of their firm, to the effect that they would “quit even” to 
avoid the expense of a chancery suit, does not authorize one to 
maintain an action at law against the other, to recover contribu- 
tion for a partnership debt subsequently paid................ 230 

5. Authority of partner to bind partnership—One partner cannot, 
without the consent of his co-partner, transfer a demand, which 
on its face shows that it belongs to the partnership, in payment 
of a debt which he and a third person owe, aud for which the 
partnership is not bound; nor does such transfer estop the 
partnership from suing on the demand.—-Nall & Brooks v. 
geek das tipubl baddies sodbbssdévecssssecteded 532 

6. Admissions of partner admissible evidence against co-partner.—In 
trover against a partnership, for the conversion of a hired slave 
by employing her ina service different from that which was speci- 
fied in the contract, the admissions of one partner, during the 
existence of the partnership, as to the terms of the contract of 
hiring, are competent evidence against his co-partner.—Fail & 
EL i hiieEhe Aner ies bite ard ceeds coeeee ek 26 

7. Same.—The declaration of one of the partners in a livery- 
stable, made during the existence of the partnership, to the 
effect that a horse purchased by him was bought for tie firm, is 
admissible evidence for the vendor, in an action against the 
other partner, as survivor, to recover the price of the horse. 
eases nee scaled sv edes ceoodes ee cee Trey 652 
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PLEADING AND PRACTICE. 
I. Parties. 


1. Who is proper party plaintiff—W hen an action under the Code, 

(g 2129,) founded on a “ writing obligatory ” for the payment of 

money, is brought in the name of one person, for the use of ° 

another, a demurrer lies to the complaint, because it shows on 

its face that the action ought to have been brought in the name 

of the beneficial plaintiff—Dwyer v. Kennemore............. 404 
2. Same.—A receiver in chancery, having been ordered by the 

chancellor to collect the notes and debts due to a partnership, 

which the parties themselves were enjoined from collecting, 

may (Code, 3 2129) maintain an action on such notes in his own 

name.— Leonard v. Storrs..........cecceecseeces waiak-sys Pabdstacs 488 
3. Same——An action cannot be brought on a ferry bond in the 

name of the party injured; such bond not being within the 

provisions of section 2154 of the Code.—Harris v. Plant & Co., 639 
4, Same.—Where a debtor places notes and other choses in action 

in the hands of another person for collection, the proceeds to 

be paid over to his creditors, the debtor himself may maintain 

an action at law for a breach of the contract.—Shotwell & Co. 

Re OR 5 inne vk 00.00 Sonvqsankndelieeenset ae . 724 
5. Who may sue on promise to one for benefit of another—When a 

promise is made to one person, for the benefit of another, either 

one of them may maintain an action for its breach............ 724 
6. When wife may sue alone—The wife may maintain trover in her 

own name, without joining her husband, for the conversion of a 

slave which she claims as part of her separate estate under. the 

“woman’s law” of 1850.—McConeghy v. McCaw............. 447 
7. Misjoinder of defendants.—In an action on a contract, against 

three defendants, a recovery cannot properly be had (Code, 

2 2156) against two only, unless the third is discharged on the 

ground of infancy, coverture, or other like defense ; yet, if they 

all plead the general issue, and judgment on verdict is rendered 

against two only, without objection on their part, they cannot 

take advantage of the misjoinder on error.—Walker v. Mobile 

Marine Dock and Mutual Ins. Co............cescsccccccceess 529 
8. Same—A misjoinder of defendants is not available on error, 

when the complaint shows a substantial cause of action against 

both defendants, and the question of misjoinder was not raised 

in the primary court.—Harris v. Plant & Co..............22: 639 


II. DECLARATION, OR COMPLAINT. 


9. In slander—In an action by an unmarried female, for the 
false speaking of words imputing to her a want of chastity, 
(Code, 23 2220, 2229, and form of complaint for “verbal slander,” 
p. 554,) if the words charged do not, per se, impute a want of 
chastity, they must be connected with an averment of the 
extrinsic facts necessary to show that they contained such im- 
putation; e. g., where the words charge a past pregnancy and 
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PLEADING AND PRACTICE—conrTinvEp. 


miscarriage, the complaint must aver that the plaintiff was un- 
married at such a time as would make the pregnancy charged 
an imputation on her chastity; and this, notwithstanding it is 
alleged that she is an infant and unmarried. (Rice, C. J., dis. 
senting.)—Smith v. Gaffard.......ccecessceccccceseesececece 
10. In action against husband and wife—In an action against hus- 
band and wife, seeking to charge the wife’s separate estate with 
necessaries furnished to the family, the complaint must allege 
under what statute the liability is claimed.—Durden and Wife 


45 


Be TOON MEPIS IS SONMITRD. 6 << civ a c-0.0.0. coin s)6.0.0-0)6.0:6 G0,9.05.8% 05 cn aae 438 


11. Same.—TIn an action against husband and wife, under the Code, 
(2 1987,) a complaint in these words: “ Plaintiffs claim of defend- 
ants $551, due by promissory note drawn by said defendants, 
dated January 17, 1855, and payable sixty days after date, in 
favor of plaintiffs; also, the additional sum of $355, due by 
account, for goods, wares and merchandise, for family supplies 
sold by plaintiff to said defendants, at divers times prior to the 
Ist January, 1855, to 3lst January, L855, inclusive ; which said 
sums of money, amounting to $906, together with the interest 
and costs, are due and unpaid,’—shows no cause of action 
against the wife, and is substantially defective on error, although 


no objection to it was interposed in the court below.—Sprague’ 


ee ee VEN, DO ME UD bons deine cccccesccecaese ccm 
12. In action on contract of insurance——In declaring on a parol 
agreement to insure goods against loss by fire and other perils, 
it is not necessary to state in the complaint all the specified 
perils, when the single peril by which a loss was caused is suffi- 
ciently set forth—-Mobile Marine Dock and Mutual Ins. Co. v. 
ns sleek Cae anh Hanes cde 6b Ae 40.9 0 0+es el 
13. In action for breach of warranty.—In an action, under the Code, 
to recover damages for the breach of a warranty of soundness 
of a slave, it is not necessary to allege in the complaint, as spe- 
cial damages, expenditures made by plaintiff for reasonable and 
proper medical care and attendance.—Roberts v. Fleming..... 
14. In action against administratriz.—Where the complaint, in the 
marginal statement of the parties, describes the defendant as 
administratrix; and the cause of action declared on is the 
breach of a penal bond executed by the intestate in his lifetime, 
—it sufficiently appears that the defendant is sued in her repre- 
sentative character, and not as an individual——Harris v. Plant 


15. In action on penal bond.—Where the complaint alleges a loan of 
city bonds to a private corporation, it is not necessary to aver 
that the corporation received the proceeds of said bonds: if the 
bonds were in such condition that they could not be made 
available, this is matter of defense, to be presented by a proper 
plea.—City Council of Montgomery v. Montgomery and Wetump- 
Se IN TIO 5 0.a's 0'nb ob ednscescenve PTT TTITT TT Tee 
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PLEADING AND PRACTICE—continvep. 

16. On contract within statute of frauds—In declaring on a 
contract which the statute of frauds requires should be in 
writing, it is not necessary to allege in the complaint that it was 
reduced to writing —Robinson’s Adm’rs v. Tipton’s Adm’r,... 595 

17. What constitutes complaint—A memorandum at the bottom of 
the complaint, not signed by either the parties or their attor- 
neys, in these words, “Common counts added by consent,” is 
not sufficient to show that the common counts were treated as 
a part of the complaint.—Boylston v. Sherran................ 538 

18. Joinder of causes of action, and assignment of breach.—In an ac- 
tion on a special contract for the payment of money by the 
defendant in consideration of work to be done by plaintiff, a 
special breach is not necessary ; and if such breach be assigned, 
the common counts may nevertheless be added.............. 538 

19. Same.—In an action on a special contract, to recover the agreed 
price for work done, it is not necessary to assign a special 
breach; and if such breach be assigned, the common counts 
may nevertheless be added.—Intendant of Livingston v. Pippin, 542 

20. Misjoinder of counts—A misjoinder of counts in the original 
and amended complaint cannot be reached by a demurrer to the 
amended complaint.—Shotwell & Co. v. Gilkey’s Adm’rs...... , 724 

21. Same——Where the complaint shows a substantial cause of ac- 
tion, and no objection was interposed to it in the primary court, 

a misjoinder of causes of action is not available on error. 
Walker v. Mobile Insurance Co...........sseeececcscccccces 529 

22. Defective description of plaintiff.—tIn an action brought by a cor- 
poration, the omission to aver its corporate existence in the 
complaint is not available on error, when the trial was had on 
the plea of the general issue, without objection to the suff- 
ciency of the complaint...........eeeceeeeeeeevece xviveksae ee 





III. Pie, on DEFENSE. 


23. Plea must goas far as it professes—A plea which, while pro- 
fessing to answer the whole action, answers a part only, is fatally 
defective on demurrer.—Intendant of Livingston v. Pippin.... 542 

24. Plea of non est factum in action on lost note, bond, §c.—In an ac- 
tion on a lost “ bond, note, bill of exchange, or other mercantile 
instrument,” (Code, 3 2151,) the defendant may take advantage 
of a variance between the instrument declared on and that 
offered in evidence, without a sworn plea of non est factum. 
Doyleton ¥. GRGTOM. 2. occ cccveddusises dieletoelalw kin abuien 538 

25. Former recovery and satisfaction —A recovery by a common 
carrier, for an injury to goods while in his possession, with 
satisfaction thereof, is a bar to an action by the owner of the 
goods for the same injury, provided the action of the carrier 
was commenced before that of the owner.—Steamboat Farmer 


26. Former recovery—A former recovery in trover, with satisfac- 


51 
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PLEADING AND PRACTICE—conrinvugp. 
tion thereof, is a bar to an action of detinue against one claiming 
under the defendant, either before or after the rendition of such 
judgment.—Thomason v. Odum........ eT Te Y 108 
27. Same—aA judgment for or against the plaintiff, in an action 
for money loaned, is no bar to a subsequent action to recover 
the price of a chattel sold by him to defendant, although the 
two claims were existing at the same time.—Robbins v. Harri- 
BOM dis cecs arcade slemases <enthic ite tines nd seen own Saeauenmeed 160 
28. Demurrer to. plea — Where the sufficiency of a plea in bar de- 
pends upon the day on which the suit was commenced, and 
neither the plea nor the declaration shows the day, the court 
cannot, on demurrer, look to the teste of the writ.—Steamboat 
Farmer v. McCraw......... nas 4 Whine his Cede dene ee de -.. 659 
29. Waiver of plea in abatement of jurisdiction of justice.—In an ac- 
tion commenced in a justice’s court, if the defendant suffers 
judgment by default to be rendered against him, from which he 
takes an appeal to a jury, and afterwards removes the case by 
appeal to the circuit court, he cannot there plead in abatement 
on account of his being a freeholder and resident citizen of 
another county.—Thompson v. Clopton..... phen neinna ooeae, PAT 





———e 


IV. Genera, Practice. 


30. Waiver of objection to revivor of suit—When an administrator 
de bonis non is appointed during the pendency of a suit, which 
was brought originally by the intestate in his life-time, and after- 
wards revived in the name of his administrator in chief; if the 
defendant makes no objection in the primary court to the right 
of the administrator in chief to proceed to judgment, he cannot 
raise the objection on error.—Robinson’s Adm’rs v. Tipton’s 
Adm’r..........+ eitshatnctc CARMAN AS MMAR ORa PD ger beKe 595 
31. Waiver of objection to attachment and discontinuance—After a 
party, who has been allowed to intervene as defendant, has filed 
the plea of not guilty to the amended declaration, it is too late 
for him to move to quash the attachment by which the suit was 
commenced, or to dismiss the proceeding on account of a dis- 
continuance.—Steamboat Farmer v. McCraw..... eokan one nie 659 


See, also, AMENDMENT. 
Cuancery, II. 
Error, AND AppEAL, II. 
JUSTICE OF THE PEACE. 


PRESUMPTIONS. 

1. Possession referable to title—~The possession of a slave by the 
husband, under a gift from his father-in-law for the sole and 
separate use of his wife, will be referred to the wife's title, 
when it is shown that he and his wife were then living together. 
Cole v. Varner.....cccscccscencees Ondine pesanepeans cenneiey 
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PRESUMPTIONS—conrtinvep. 

2. Proof of ownership of personal property.—Although the general 
principle, that possession is presumptive evidence of the owner- 
ship of personal property, may not ordinarily apply to a posses: 
sion by the wife during coverture; yet, where it appears that 
the wife was authorized by a decrce of the chancery court to 
accumulate property for her separate use, had means sufficient 
to have purchased it, and claimed and controlled it as her own, 
and that the husband had no property or means with which to 
procure it,—this is sufficient, prima facie, to establish the wife’s 
ownership, and cast the onus upon the husband’s creditors to 
show its liability for his debts —Pinkston v. McLemore....... 308 


See, also, Error anp AppEaL, 21-24. 





QUO WARRANTO. 

1. Security for costs necessary—When an information, in the 
nature of a quo warranto, is filed on the relation of a private 
person, (Code, % 2655,) the relator must give security for 
the costs; and if such security is not given before the com- 
mencement of the suit, it cannot be afterwards supplied.—Tay- 
ee IN, Sin seh ediicacus incisal biesetoseeeeees 383 


REHEARING. 

1. What party must show.—A defendant, agdinst whom a final judg- 
ment on verdict has been rendered, cannot obtain a rehearing, 
on the ground of surprise, accident, mistake or fraud, (Code, 
@ 2408,) when his petition shows that, at the trial term of the 
cause, after employing an attorney, and filing a plea in bar, he 
left the court without putting his attorney in possession of the 
means for trying or continuing the suit; and the fact that he 
thought it impossible to reach his case, is no excuse for his con- 
duct, when his opinion was formed from the appearance of the 
docket, and from the opinion of the presiding judge and others 
expressed in conversation out of court.—White v. Ryan & Mar- 
We vwerenes SobseVeWlseeasensees ces ilscsecteecpeouseabeees 400 

2. Same—A defendant, against whom a judgment by nil dicit has 
been rendered, cannot obtain a rehearing, (Code, 3 2408,) on 
proof that he had employed an attorney to defend the suit for 
him, and informed him of his defense; that he did not attend 
the court in person, because his attorney advised him that it 
was unnecessary for him to do so, inasmuch as the cause must 
be continued; that his attorney, on the call of the docket, 
entered an appearance for him, and stated that he had a good 
defense; and that, when the cause was regularly reached for 
trial, his attorney was absent from the court-house, in conse- 
quence of unexpected business in which he was personally in- 
terested, and did not hear the call of his name.—Shields v. 
PO skins disseicesieesis Coebosesdentesenegneetun toms . 535 
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SCHOOLS. 

1. Construction of act of 1856 respecting public schools in Mobile. 
The act of 1856, “supplementary of an act entitled ‘an act to 
regulate the system of. public schools in Mobile county,’ ap- | 
proved Jan’y 16, 1854,” (Session Acts 1855-6, p. 148 ; 7b. 1853-4, 

p- 190,) does not repeal that provision of the furmer statute | 
which directed the collection and appropriation to school pur- 

poses of a tax on auction sales.—Brooks v. Mobile School Com- | 

| 
\ 





——— es 





wy a sa Ae rear ea a a ee 227 


SCIRE FACIAS. 
See Bain. 


SET-OFF. 

1. Conclusiveness of judgment on set-off—A defendant, having a cross | 
demand against plaintiff, may use it as a set-off, but is not bound 
to doso ; consequently, the judgment is not conclusive on such 
demand, unless it was pleaded as a set-off—Robbins v. Harri- f 


2. Costs on successful plea of set-off—In an action. on a note given 
for the unpaid balance of the purchase-money of a slave, the 
defendant pleaded the general issue, “ with leave to give in evi- 
dence any matter of defense ;” insisted, in defense, on fraud in 
the sale, and a breach of the warranty of the soundness of the 
slave; and claimed damages, by way of set-off, on account of 
the fraud and breach of warranty, for an amount greater than 
the balance due on the note. The jury having found a general 
verdict for the plaintiff, for the amount of the note and interest, 
less $117,—h/eld, that the defendant was not entitled to a judg- 
ment for costs, (Code, 3 2378,) as when the plea of set-off is 
successfully interposed.—_Smith v. Garrett...............0008 492 

3. Equitable set-off—An equitable demand, accruing to one of the 
defendants from a fraud perpetrated on him by the plaintiff in 
a former partnership between them, is available as a set-off in 
favor of such defendant, when plaintiff files a bill for a settle- 
ment of a new partnership between them and others, and is 
shown to be insolvent.—Ingraham v. Foster,............... 123 

4. Same.—Plaintiff having purchased defendant’s property, and 
promised, in consideration thereof, to pay a specified amount of 
defendant’s outstanding debts, and to allow him a life annuity, 
a court of equity will, on proof of defendant’s insolvency, estab- 
lish an equitable set-off in favor of plaintiff, against his liability 
for the annuity, on account of damages resulting from a breach 
of defendant’s warranty of title to the property conveyed; 
money paid by plaintiff, at defendant’s request, outside. of the 
contract; board and other necessaries furnished, and profes- 
sional services rendered as an attorney-at-law; secus,as to a 
demand for unliquidated damages arising out of a tort, and pro- 
fessional services rendered in suits by and against plaintiff him- 
self concerning the property.—Betts v. Gunn,..............+ 219 
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SHERIFF. 

1. Liability in trover.—A right to the immediate possession of per- 
sonal chattels, under a conveyance which is fraudulent and void 
as to the grantor’s creditors, does not enable the grantee to re- 
cover in trover against a sheriff, for levying an attachment on 
the goods at the suit of the grantor’s creditors.—Hartshorn v. 


PMN ISG cia airwave 106 Res OES a eres Kram RRO se ntio it . 149 


2. Liability in trover for abuse of lawful wachovia it a sheriff sells 
the entire property in a slave, under execution against the 
mortgagor, he is liable ii trover at the suit of the mortgagee; 
and the plaintiff in execution, who indemnified the sheriff to 
make the sale, and who received the entire purchase-money, is 
equally liable—McConeghy v. McCaw..............sceeeees 

3. Trespass ab initio by abuse of legal process.—If a sheriff levy an 
attachment, in favor of existing creditors of the grantor, on 
goods claimed by the grantee under-a conveyance which is 
fraudulent and void as to such creditors, his subsequent sale of 
the goods, without an order of court, does not render him liable 
to the grantee as a trespasser ab initio. (Sronn, J., dissenting.) 


Hartshorn v. Williams........ sieele tNROOEY RTE TOO 149 


4, Liability for negligent treatment of runaway slave—A recovery 
cannot be had against a sheriff and his sureties, in an action on 
his official bond, for the jailor’s negligent treatment of a slave, 
who was apprehended by a justice of the peace, and immedi- 
ately committed to jail by him as a runaway: the commitment, 
under such circumstances, is void, because not in compliance 
with the requisitions of the statute, (Clay’s Digest, 541, 3 14 ;) 
and the fact that the slave was received by the sheriff and jailor 
as a runaway, does not estop the sureties from setting up the 
invalidity of the commitment.—Governor v. Pearce.......... 

5. Construction of order on sheriff for payment of money.—A written 
order by the defendant in execution, directing the sheriff to pay 
to his son whatever surplus of the proceeds of the sale of his 
land might remain after paying all executions against him ; not 
expressing any consideration, nor shown to have been given on 
valuable consideration,—is a mere authority to the son to receive 
the money, and not a transfer or assignment of it to him.—Rob- 


inson’s Adm’rs v. Tipton’s Adm’r.............eeeee ee eeeee ... 595 


SLANDER. 

1. When words charging procurement of abortion are yenntonali —The 
words, “I suppose C. was with child, and took something to 
make her lose it,” although charging an offense involving moral 
turpitude, are not, per se, actionable, because they do not charge 
an indictable offense ; the statute of this State (Code, 3 3230) not 
applying to a woman who procures an abortion on herself, and 
the common-law offense being restricted to cases in which she 
WRG SN WAC OMI isos 0:0, cio cies ode e oo ee adios AO RaS 

2. Sufficiency of complaint.—In an action by an unmarried female, for 
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SLANDER—continvepD. 


the false speaking of words imputing to her a want of chastity, 
(Code, 23 2220, 2229, and form of complaint for “verbal slander,” 
p. 554,) if the words charged do not, per se, impute a want of 
chastity, they must be connected with an averment of the 
extrinsic facts necessary to show that they contained such im- 
putation ; ¢. g., where the words charge a past pregnancy and 
miscarriage, the complaint must aver that the plaintiff was un- 
married at such a time as would make the pregnancy charged 
an imputation on her chastity; and this, notwithstanding it is 
alleged that she is an infant and unmarried. (Ricz, C. J., dis- 
senting.)—Smith v. Gaffard....... bes Ues a savhedeussl shuveedh 45 
3. Evidence of plaintiff’s general bad character—In slander, issue 
being joined on the pleas of not guilty and justification, the 
defendant may prove, in mitigation of damages, that the plaint- 
iff’s general character for honesty, before the speaking of the 
words charged, was bad.—Fuller v. Dean........ basa 654 
4. Evidence of plaintiff’s general reputation in respect to particular 
crime charged.——The fact that plaintiff was generally suspected 
in the neighborhood, before the speaking of the words by 
defendant, of the particular crime imputed to him by those 
words, is also admissible evidence for the defendant, in mitiga- 
tion of damages, although the charge was unfounded in fact... 654 


SLAVES. 


1. Construction of Maryland statute respecting emancipation of slaves. 
The statute of Maryland respecting the emancipation of slaves, 
enacted in 1752, and continued in force by successive statutes 
until 1796, requires two attesting witnesses to a deed providing 
for the prospective emancipation of slaves.—Bloodgood v. 
BE Leak ce tbdes Vkdkdesatsven abate Li cbadesderboaeeeenns 575 

2. Commitment to jail as runaway.—lIf a justice of the peace, hav- 
ing himself apprehended a slave as a runaway, forthwith com- 
mits him to jail as such, without the judicial investigation 
contentplated by the statute, (Clay’s Digest, 541, 3 14,) such 
commitment is void.—Governor v. Pearce............seeeee- 465 


SPECIFIC PERFORMANCE. 
See Cuancery, 26, 27. 


” STATUTES. 


1. English statutes of force in this State—English statutes, passed 
in the reign of Charles II, being enacted subsequent to the set- 
tlement of this country, are not part and parcel of our common 
law. —Matthews v. Ansley. .........ccccccscccsccccsccvccece 20 
2. When statute takes effect—A statute takes effect from the day of 
its approval, unless a different time is expressly prescribed ; 
consequently, statutes of the same session, passed on different 
days, are not to be regarded as having effect from the same day, 
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STATUTES—conrTiINvED. 
because they pertain to the same subject.—Taylor v. The State, 
gr OR: THAR oo oso is oa eek dees b0 HQUEG sO he eR OES 

3, General rule for construing statutes.—Statutes are to be 80 con- 
strued, if possible, as to give some effect to every clause, and 
not to place one portion in antagonism to another.—Brooks v. 
Mobile School Commissioners..............cseeeceeeceecees 

4. Construction of act of 1856 reepecting public schoole in Mobile. 
The act of 1856, “ supplementary of an act entitled ‘an act to 
regulate the system of public schools in Mobile county,’ ap- 
proved January 16th, 1854,” (Session Acts 1855-6, p. 148; 
ib. 1853-4, p. 190,) does not repeal that provision of the former 
statute which directed the collection and appropriation to school 
purposes of a tax on auction sales............ eee cece eee ee eee 

5. Proof of foreign law by adjudged cases.—A decision of the highest 
judicial tribunal of a foreign State, construing one of its statutes, 
is to be received elsewhere as an authoritative exposition of the 
construction of the statute; and its weight or authority is not 
affected by the fact that it was made after the transaction else- 
where in controversy arose, or after the persons to be affected 
by it had left the State.—Bloodgood v. Grasey.............04 

6. Opinion of expert in foreign law.—An attorney of a foreign 
State may testify to the exposition, interpretation and adjudica- 
tion of the statute law of that State.—Walker v. Forbes........ 9 


SUMMARY JUDGMENTS. 
See ConsTAaBLE, 
SuPERSEDEAS. 


SUPERSEDEAS. 

1. Summary judgment on bond.—There is no statute of force in this 
State which authorizes a summary judgment against the surety 
on a supersedeas bond.—Campbell v. May.............eee0e0% 


TRESPASS. 

1. What title will maintain action—-One for whom a wagon has 
been manufactured, in pursuance ofa contract, has not such a 
title to it as will support an action of trespass, until there has 
been an express or implied delivery and acceptance of it—Led- 
DOSRE VW: DOMOININD, ois cei cs ck ever cccdedenememeed beens 

2. Trespass by levy of void legal process—A party who procures a 
sheriff to levy an attachment which is void on its face, is a tres- 
passer.—Stetson & Co. v. Goldsmith..... bid des MR bees 649 

3. Trespass ab initio by abuse of legal process.—If a sheriff levy an 
attachment, in favor of existing creditors of the grantor, on 
goods claimed by the grantee under a conveyance which is 
fraudulent and void as to such creditors, his subsequent sale of 
the goods, without an order of court, does not render him liable 
to the grantee as a trespasser ab initio. (Stone, J., dissenting.) 
Hartshorn v. Williams... .........ccscecesseessevsiovecvsces 








800 INDEX. 





ey 


TRIAL OF RIGHT OF PROPERTY. 


1. When irregularity in fi. fa. is available to claimant.—On a trial 
of the right of property under the statute, the claimant cannot 
inquire into the regularity of an execution which is merely void- 
able, and which has not been quashed or set aside; secus, as to 
an execution which is absolutely void, or which has been 
quashed or set aside for irregularity—Brown, Toler & Phillips 
v. Hurt & Brother 


TROVER. 


1. What constitutes conversion of hired slave.—If a slave is hired for 
a particular service, and is afterwards employed by the hirer in 
another and different service, this is a conversion, if the owner 
elect so to treat it—Fail & Miles v. McArthur,............... 

2. Estoppel against owner of slave from maintaining trover for conversion, 
If the owner of two hired slaves, after instituting an action for 
the conversion of one of them during the term, transfers to a 
third person the note given for the amount of the hires, and 
regains the possession and ownership of it, by executing his 
own note in its stead, before it falls due or is paid, this does not 
estop him from recovering for the conversion...........-.... 

3. Sheriff’s liability in trover.—A right to the immediate possession 
of personal chattels, under a conveyance which is fraudulent 
and void as to the grantor’s creditors, does not enable the 
grantee to recover in trover against the sheriff, for levying an 
attachment on the goods at the suit of the grantor’s creditors. 
ee ai ie obNkS ba wakecs oe eHababacses <O0s 

4. Same for abuse of lawful authority.—If a sheriff sells the entire 
property in a slave, under execution against the mortgagor, he 
is liable in trover at the suit of the mortgagee ; and the plain- 
tiff in execution, who indemnified the sheriff to make the sale, 
and who received the entire purchase-money, is equally liable. 


26 


26 


McConeghy v. McCaw..............00. (WSOC RC Se eee’ seo’ 447 


TRUSTS. 


1. Implied trust against purchaser of trust property—A purchaser 
from the husband, of a promissory note belonging to the wife’s 
separate estate, with notice, express or implied, of the wife’s 
equitable rights, will be held a trustee for her benefit—Smyth 
SN 6s SoS RU ed Win ecb wh ids bwEie Mave Veesnd coe oeeesd 

2. Implied trust in favor of creditor.—If a debtor deposits in the 
hands of his surety a note on a third person, as an indemnity 
against liability, and the surety transfers such note to another 
person, who is cognizant of the trust, the latter becomes a 
trustee, by implication of law, for the benefit of the creditor, as 
to the sums collected on the note——Martin v. Branch Bank at 
eS CRN Nee hvnied eae Sele Hees caw se vsdewesevccet 

3. Statute of limitations bars implied trust.—The statute of limita- 
tions of six years is, unless avoided, a complete bar in equity to 
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TRUSTS—conrTINvUED. 
the enforcement of an implied trust relative to personal prop- | 


eee eee eee ee eeeeeesrer eee eee eee eeseeeeeeeereeeeeeeeee 


erty 
4, Statute not avoided by creditor’s ignorance-—An allegation in a 


pill filed by a creditor, seeking to enforce an implied trust in 
the proceeds of a note, which was placed by the principal 
debtor in the hands of his surety as an indemnity, and transfer- 
red by the surety to the defendant, “that the foregoing facts, 
relative to said note and the transfer thereof to defendant, have 
only come to complainant’s knowledge within two years before 
the filing of the bill,” is not sufficient to avoid the bar of the 
statute of limitations, when no fraud is alleged.............4+ 
5. Removal of husband from trusteeship of wife’s separate estate. 
If the husband sell and transfer, without the assent of his wife, 
a promissory note which constitutes the bulk of her separate 
estate under the act of 1850, having been taken for the purchase- 
money of her property sold by them jointly ; and afterwards 
abandon her, and leave the State,—this is sufficient cause for his 
removal from the trusteeship of her separate estate——Smyth v. 


Gs aaa aise his Seidinia York acsiawwleaia sels Salepinteiacieeaeninaaisiaes 


VENDOR AND PURCHASER. 
See Cuancery, 2, 5, 6, 7, 9, 10, 19, 59, 
Contract, 3, 4. 


WILLS. 

1. Mental capacity of testator —A testatrix who, notwithstanding 
her great age, bodily infirmities, and impaired mind, has mind 
and memory enough to recollect the property which she is 
about to bequeath, the persons to whom she wishes to be- 
queath it, and the manner in which she wishes to dispose of it, 
and to know and understand the business in which she is en- 
gaged, is, in legal contemplation. of sound and disposing mind 
Ce a a ee re rr nee 

2. Instrument, operating partly as contract, held will—An instru- 
ment in writing, purporting to be a will, whereby the testatrix 
“ wills and bequeaths” her slaves, at aspecified value, to one of 
her married daughters, “to go into the immediate possession ” 
of her and her husband at the date of the instrument, “in con- 
sideration ” that they supply her with all things needful for her 
support and comfort during her life, for which she allows them 
a specified sum out of the estimated value of the slaves; pro- 

viding that, at her death, the residue of the estimated value of 
the slaves shall be divided among her several children; and 
giving all her household furniture to two of her daughters,— 
held a will, notwithstanding some of its provisions were opera- 
tive as a contract inter Viv0s.........ceceeeees teveruebirnnbwae 59 


59 





3. What constitutes undue influence—Undue influence, such as will 
vitiate a will, must, in some measure, destroy the testator’s free 
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agency ; must be equivalent to moral coercion; must constrain 
him to do that which is against his will, but which, from fear, 
the desire of peace, or some other feeling than affection, he is 
OT TEEELT LLL SL Tae CEE TTL REL ee 
4. Implied revocation of will—A written instrument, whereby a 
testator, in compromise of a pending suit, surrenders his inter- 
est in certain slaves therein involved, does not operate as an 
implied revocation, in toto, of a will previously executed, em- 
bracing said slaves and other property ; but, conceding that it 
is a revocation so far as the slaves are concerned, the will is 
nevertheless valid, and should be admitted to probate, as to the 
Pe ee eee RTE TEE ETE EE LT EE EES. 
5. Effect of misrepresentation to testator on validity of will—A mis- 
representation to the testatrix, respecting one of her children, 
made by the proponent of her will, which misrepresentation 
“did not have the effect to influence her in her disposition of 
her property that she had designed to bequeath to said child,” 
ng FET PEST LITT LePT TE TT EEE ET TEE eee 
6. Undue influence avoided by subsequent ratification of will.—The 
subsequent ratification of a will, when there is no fear on the 
part of the testatrix, and when the undue influence formerly 
exerted on her mind has been removed, destroys the effect of 
such undue influence as a ground for impeaching the will..... 
. Declarations of proponent not admissible to invalidate will—The 
acts and declarations of the proponent of a will, who is also 
one of the legatees, cannot invalidate the will, nor defeat its 
probate, even when they might estop him from claiming any 
EE Cha yhU bu ie ess oe) sasiesbieccvesese seeded 
8. Declarations of administrator, executor and legatee not admissible 
to establish will—Where an administrator is cited to produce a 
paper in his possession, which is alleged to be the will of the 
decedent ; which paper, when produced, is propounded for 
probate by one of the legatees therein named, at whose instance 
the citation was issued, and contested by the administrator, who 
is named executor and made the principal legatee,—the decla- 
rations of the administrator cannot be received to establish 
the validity of the will.—Wittick v. Traun.................. 
9. Competency of contestant as witness against will—One of the con- 
testants, who is a party to the suit, and as such liable for costs, 
is an incompetent witness to defeat the probate of the will, 
even though he release all his distributive interest in the 
estate.—Taylor v. Kelly 


I 
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10. Proof of execution of former will—The testimony of one of the 
subscribing witnesses to a will, executed about fifteen years 
previously, to the effect that the body of the instrument and his 
own signature are in his handwriting, although he has no recol- 
lection of it aside from the instrument itself, “and that he takes 
it for granted that said H. [testator] made his mark thereto, as 
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WILLS—conTINUED. 
he was unable to write, “is, prima facie, sufficient proof of exe- 
cution to let the instrument go before the jury.—Hughes v. 
Hughes’ Executor.........c.ccsceccccceccccscccccccevccecs 

11. Admissibility of former will—Where the probate of a will is 
contested, on the grounds of mental incapacity, fraud, and 
undue influence, another will, executed by the testator eight 
years previously, and making a different disposition of his 
property, is admissible evidence for the contestants. (Overrul- 
ing Roberts v. Trawick, 13 Ala. 68.).......00cccccccccccccecece 519 

12. Charge as to effect of inequality of distribution on validity of will. 

A charge to the jury, asserting that an unequal distribution of 
the testator’s property among his children “is no legal reason | 
that it should be considered an irrational act,” isnot erroneous, 
though it may be calculated to mislead the jury............. 

13. Withdrawal of application for probate—Where a will is pro- 
pounded for probate, and contested by one of the heirs-at-law 
and distributees, the court may allow the proponent, on the day 
set for the hearing, to withdraw his application—Crow and 


Wife v. Blakey’s Adm’r.......... pnedtagie kaneede vena e eee ws 728 


WITNESS. 

1. Mulatto incompetent witness against white person—The son of a 
mulatto is by statute (Code, 32276) rendered an incompetent 
witness against a white person—Smyth v. Oliver............. 

2. Competency of contestant as witness against will—One of the con- 
testants, who is a party to the suit, and as such liable for costs, 
is an incompetent witness to defeat the probate of the will, 
even though he release all his distributive interest in the 
oT i TI so sis obisd kc kegs ce eBe bes ek enbbecsuan 

3. Competency of transferror as witness for transferree—Section 2290 
of the Code, declaring the transferror, in an action ona con- 
tract, an incompetent witness for his transferree to prove the 
cause of action, does not apply to a case in which, on the re- 
vivor of the suit in the name of the original plaintiff’s adminis- 
trator, a distributee of the estate, having released his interest 

to the administrator, is offered as a witness to prove the con- 
tract declared on.—Robinson’s Adm’rs v. Tipton’s Adm’r..... . 595 
4. Competency of distributee as witness for administrator —A dis- 
tributee may render himself a competent witness for the ad- 
ministrator of the estate, by the execution of a release of all his 
interest in the estate..... i eUSW SNe ep etege tes cose emnene ees 595 
5. Competency of witness as affected by declarations of interest —The 
declaration of the plaintiff, made after the commencement of the 
suit, in reply to a proposition of compromise, “that whatever 
was coming out of the suit belonged to his son, and that he could 
make no agreement about it without seeing his son,” is not 
sufficient to render the son an incompetent witness for the 
plaintiff’s administrator, in whose name the action had been 
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revived, when it is shown that he has released to the adminis- 
trator all his interest in the suit..... pimdnenkinbinkiadesinil 595 


6. Competency of agent as witness for principal—In an action against 
the owner of a ferry, to recover damages for the loss of a wagon 
and horses destroyed in crossing, the plaintiff ’s agent, who had 
charge of the wagon and horses at the time of the loss, is, under 
section 2302 of the Code, a competent witness for his principal. 
(Overruling Steamboat Farmer v. McCraw, 26 Ala. 189.)—Harris 
v. Plant & Co.,..... See eee eet Pee eee eee eT ee 639 

7. Competency of lessee as witness for lessor—The lessee of a ferry, 
who has charge of it under his lease when a loss occurs, is not, 
under section 2302 of the Code, a competent witness for his 
lessor, when the latter is sued for damages...............4. 639 

8. Competency of witness governed by what law.—In a suit which 
was commenced before the adoption of the Code, the compe- 
tency of witnesses is to be determined by the former law. 
Steamboat Farmer v. McCraw.......... phpbb OKEaKionenes 659 

9. Competency of part owner as witness for co-owner.—In a statutory 
action against a steamboat, under the act of 1844, one of the part 
owners of the boat having intervened to defend, another part 
owner, who also joined in the replevy bond, is not a competent 
witness for the defendant... .....000.sccccccccccccccccscees 659 

10. Competency of defendant as witness for garnishee—When the 
answer of a garnishee is contested by the plaintiff, and the 
validity of a mortgage executed by the defendant to the garni- 
shee is controverted, the defendant is a competent witness for 
the garnishee, although the statute (Code, 2 2292) declares him 
incompetent to testify for the mortgagee on the trial of a claim 
euit.—Price v. Mazange & Co............scccccccccccccccces 701 

11. Restoring competency by release—To restore the competency of 
an interested witness by a release, it is necessary that the 
release should be made known to him before he testifies : where 

a deposition is taken in a distant State, and the release is writ- 

ten on the same sheet of paper which contains the instructions 

to the commissioner, to whom it is thus sent, and by whom it is 

returned with the deposition, these facts are not, per se, sufli- 

cient to authorize the admission of the deposition.—Fitzpatrick’s 

Se Se FE vc kcciinpannvne (hasten snes ery akemenns 563 

12. What witness may state.—A witness may testify, in general 
terms, that he “loaned” a slave to another person.—Cole v. 
Varner..... Cpibie oe RaeAW es MU dene senda exebonsdesasen ounces 244 

13. Cross examination —A witness may be asked, on cross examin- 
ation, questions which would not be relevant or pertinent on 

his examination in chief—Winter & Co. v. Burt.............- 33 

14. Mode of impeaching witness.—In a chancery cause, the testimony 

of a witness, whose general character for honesty is shown to 

be bad ; who is also shown to have been the active agent of the 

party by whom he is examined, in a transaction with a trustee 
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WITNESS—conrTINvED. 
involving a breach of trust, of which he was at the time cogni- 


zant; being intimate with, and related to, said trustee ; and test- 
ifying to facts which are in themselves strange and unnatural,— 
should be disregarded, except so far as it may be corroborated 
by other testimony.—Smyth v. Oliver. ..........ccceeeeeceees 
15. Same.—A witness for the prosecution may be impeached by 
proof of his hostility to the prisoner ; and if he denies such hos- 
tility on cross examination, it may be established by proof of 
his previous acts and declarations—McHugh v. The State.... 317 
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